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CONTRACTS IN EARLY ENGLISH LAW. 


HE law of contract holds anything but a conspicuous place 
among the institutions of English law before the Norman 
Conquest. In fact, it is rudimentary. Certain provisions which 
may seem at first sight to show considerable development in this 
direction turn out, on closer scrutiny, to have a wholly different 
bearing. There are many ordinances requiring men who traffic in 
cattle to make their purchases openly and before good witnesses. 
But they really have nothing to do with enforcing the contract of 
sale as between the parties. Their purpose is to protect an honest 
buyer against possible claims by some third person alleging that 
the beasts were stolen from him. If the Anglo-Saxon “ ted4m” 
was an ancestor of the Post-Norman law of warranty in one line, 
and of rules of proof, ultimately to be hardened into rules of the 
law of contract, in another, the results were undersigned and indi- 
rect. Anglo-Saxon society barely knew what credit was, and had 
not occasion for much regulation of contracts. We find the same 
state of things throughout northern and western Europe. Ideas 
assumed as fundamental by this branch of law in modern times, 
and so familiar to modern lawyers and men of business as appar- 
ently to need no explanation, had perished in the general break- 
ing up of the Roman system, and had to be painfully reconstructed 
in the Middle Ages. Further, it is not free from doubt (though 
we have no need to dwell upon it here) how far the Romans them- 
selves had attained to truly general conceptions. In any case, our 
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Germanic ancestors, not only of the Carolingian period, but down 
to a much later time, had no general notion whatever of promise 
or agreement as a source of civil obligation. Early Germanic Jaw 
recognized, if we speak in Roman terms,‘only Formal and Real 
Contracts. It had not gone so far as to admit a Consensual Con- 
tract in any case. Sale, for example, was a Real, not a Consensual 
transaction. All recent inquirers, I believe, concur in accepting 
this much as having been conclusively established by Sohm. 
The process of arriving at a law of simple contracts was differ- 
ent in England and on the Continent, although some curious par- 
tial coincidences may be found. Both here and on the mainland 
the secular courts were put on their mettle, so to speak, by the 
competition of the spiritual power. The canonists, possibly tak- 
ing up some popular survival of the Roman tradition (a very an- 
cient one), expressed in the cult of Fides and the consecration of ” 
the right hand in the office of plighting troth,! proclaimed that 
“ fidei laesio,” “ fidem fallere,” was a mortal sin, — a sin to be vis- 
ited, on due proof, with censure and excommunication. Between 
breach of oath and breach of plighted word it was only a difference 
of degree, —“‘inter simplicem loquelam et iuramentum non facit 
Deus differentiam.” In Italy, where the tradition of classical Ro- 
man law never became quite extinct, the development of this doc- 
trine was to some extent checked by the difficulty of stating it in 
a Roman form of plausible appearance even for the use of ecclesi- 
astical judges; ? while, on the other side, the problem for the civi- 
lian lawyer was to find means of expanding or evading the classical 
Roman rules, and open the door of the secular tribunal to formless 
agreements by practically abolishing the Roman conception of 
“nudum pactum.” In England the Court Christian was early in 
occupation of the ground, and bold in magnifying its jurisdiction. 
The king’s judges were rather slow to discover how great and 
profitable a field their rival was occupying. The problem was not 
faced until the common-law system of pleading was mature; and 





1 This is not the place for a digression on Roman legal antiquities. Fides is the 
special name of iustitia as applied creditis in rebus, Cic. Orat. Part. c. 22, § 78, cf. D. 
12.1. de r.c. 1. [Populus Romanus ] omnium maxime et praecipue Fidem coluit, Gell. 
20,1. See Muirhead, Private Law of Rome, 149, 163; Dion. H. 2. 75; Livy, 1. 21, 
§ 4; and (as to the right hand) Plin. H. N. xi. 45, 103, Servius on Aen. 3. 607; E. 
Pacchioni, Actio ex sponsu (repr. from Archivio Giuridico), Bologna, 1888, on the 
distinct history of the Stipulation. 

2 Seuffert, Zur Gesch. der obl. Vertrage, Nordlingen, 1881 (g. v. for the whole his- 
tory), Pp. 66. 
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the thing sought was then to invent a new cause and form of 
action within limits that were no longer wide. 

In Italy we find some jurists holding that an action de doo will 
lie for damage caused by breach of an informal pact.!_ This offers 
a striking parallel to the influence of the action of deceit in form- 
ing the English doctrine of assumpsit, which is now put beyond 
question by the researches of Judge Hare and Mr. Ames. But 
the method which found most favor among the Italians was to 
hold that an additional express promise (“ pactum geminatum” or 
“ duplex”) was a sufficient “clothing” of the natural obligation 
arising from a “ nudum pactum ” to make it actionable. The for- 
merly current? opinion in the common law that an express prom- 
ise, founded on an existing moral duty, is a sufficient cause of 
action in assumpsit, is not unlike this. Gradually the Northern 
nations followed suit; the French lawyers of the sixteenth cen- 
tury, going back as humanists to the original Roman authorities, 
held out latest of all. From the seventeenth century onwards, 
German writers boldly appealed to the law of nature. The mod- 
ern philosophic lawyers of Germany do not seem wholly satisfied 
with the results. I am not aware of any evidence that our com- 
mon lawyers knew or cared what was happening among Conti- 
nental civilians, or that English cananists, who had already taken 
their own line, troubled themselves about it. For the purposes of 
our own history we shall be safe, I think, in confining our atten- 
tion to English authorities. 

There is really no sure standing-ground earlier than Glanvill, 
and we may begin with Glanvill accordingly. The title of his 
tenth book is “ De debitis laicorum quae debentur ex diversis con- 
tractibus, videlicet ex venditione, emptione, donatione, mutuo, com- 
modato, locato, conducto, et de plegiis et vadiis sive mobilibus sive 
immobilibus, et de cartis debita continentibus.” It will be observed 
that this includes the law of pledge and mortgage, which we now 
regard as belonging to the law of property rather than of contract. 
Why Glanvill used the word “ laicorum,” at first sight pointless to 
modern eyes, will soon enough appear. The promise of the title 
is but scantily fulfilled. Nothing is said of grants or gifts, and 
very little of hiring or the divers forms of loan. In fact, the use 
of the terms mutuum, commodatum, locatum, conductum, is a mere 





1 Seuffert, of. cit. 77, 80. 
2 Note to Wennall v. Adney, 3 Bos. & P. at p. 249; 6 R. R. at p. 782. 
3 Seuffert, of. cit. ad fin. 
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flourish to show the clerical reader that the king’s lawyers could 
speak his own language with him if they chose. What we really 
gather from Glanvill’s exposition is, positively, a classification of 
modes of proof; negatively, the assurance that the king’s court 
did not concern itself with ordinary matters of contract. “ Privatas 
conventiones non solet curia domini regis tueri.” 1} It admitted, in 
general, only two kinds of proof, —the defendant’s deed, and trial 
by battle.2 There is no sign as yet, of any desire to extend the 
jurisdiction. Four ways of creating an obligation seem to be rec- 
ognized; not meaning necessarily, nor even usually, an obligation 
which the king’s court will enforce. These are “ plegiorum datio,” 
“vadii positio,” “ fidei interpositio,” “ cartae expositio.” It is need- 
less to say much here about the validity of sealed writing, which in 
its earlier history, like so much else in archaic jurisprudence, ap- 
pears rather as matter of evidence than as a substantive part of 
law. The defendant’s deed is a solemn admission; ?* and, accord- 
ing to the general habit of archaic law, when it has once estab- 
lished itself as a mode of proof, it is conclusive, or all but conclusive. 
Thenceforward it is only a short step to holding as matter of law 
that a.deed has an operative force of its own which intentions, ex- 
pressed never so plainly, in other ways have not. With regard to 
sale and pledge we get a certain amount of substantive informa- 
tion. The contract of sale, as presented by Glanvill,* is thoroughly 
Germanic. Scraps of Roman phraseology are brought in, only to 
be followed by qualification amounting to contradiction. To make 
a binding sale there must be either delivery of the thing, payment 
of the whole or part of the price, or giving of earnest. The spe- 
cially appointed witnesses of the Anglo-Saxon laws provide, of 
course, not an alternative form or evidence of the contract, but a 
collateral precaution. In substance, these are the very conditions 





1 x, 18, cf. c. 8: “Curia domini regis huiusmodi privatas conventiones de rebus’ 
dandis vel accipiendis in vadium, vel alias huiusmodi, extra curiam sive etiam in aliis 
curiis quam in curia domini regis factas tueri non solet nec warrantizare.” 

2x. 17. 

3 Cf. Salmond, Essays in Jurisprudence and Legal History (london, 1891), 14, 
44 Seqq. 

4 x.14. “ Perficitur autem emptio et venditio cum effectu ex quo de pretio inter 
contrahentes convenit, ‘4a tamen quod secuta fuerit rei emptae et venditae traditio, vel 
quod pretium fuerit solutum totum sive pars, ve/ sa/tem quod arrhae inde fuerint datae 
et receptae.” Sir E. Fry’s remark, Howe v. Smith (1884), 27 Ch. Div. 89, 102, on the 
supposed Roman derivation of the old law as to earnest-money, as stated substantially 
to the same effect by Bracton, cannot be supported in face of the manifestly non-Roman 
character of the other rules. 
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which the Statute of Frauds allows as alternatives to a note or 
memorandum in writing in the case of a sale of goods within the 
seventeenth section. Observe that the giving of earnest is treated 
as quite a different thing from part payment. Earnest, as the 
modern German writers have shown, is not a partial or symbolic 
payment of the price, but a distinct payment for the seller’s for- 
bearance to sell and deliver the thing to any one else. In the 
Statute of Frauds, five centuries later, ‘something in earnest to 
bind the bargain” and “ part payment” are distinguished, indeed, 
but thrown into the same clause as if the distinction had ceased to 
be strongly felt. In Glanvill’s time earnest was still, as it was by 
early Germanic law everywhere, less binding than delivery or part 
payment, for if the buyer did not choose to complete, he only lost 
the earnest he had given. The seller had no right to withdraw 
from the bargain, but Glanvill leaves it uncertain what penalty or 
compensation he was liable to pay. In the thirteenth century! 
Bracton and Fleta state the rule, probably a very old one, that 
the defaulting buyer must repay double the earnest; in Fleta the 
law merchant is said to be much more-stringent, in fact prohibi- 
tory, the forfeit being five shillings for every farthing of earnest. 
There was no machinery, it will be remembered, for assessing 
damages; and this also explains why the only remedy on what we 
now call an express warranty of soundness? was to return the ob- 

ject (assumed throughout to be a horse or head of cattle), and sue 
- in debt for the price if it had been paid. In case a third party 
claimed the object as stolen from him, the seller must be prepared 
either to warrant the buyer’s right, or, if he refuses to do this, to 
be himself impleaded by the buyer, with the possible end of a trial 
by battle.* There was certainly no question of property passing 
before actual delivery. Such a question would indeed not have 
been intelligible at a time when property was in no way distin- 
guished from the right to possession. We are told that the thing 
was at the risk of the party in possession.* Bracton and Fleta 
repeat this, and seem not to allow that the contract was complete 
without delivery, even when the whole price was paid. 


— 





1 Bracton, fo. 61 4, 62 a; Fleta, 1. 2, c. 58. ‘ 
2 “Si venditor ipse rem suam vendiderit emptori tanquam sanam et sine mahemio.” 
8 Glanv. x. 15. 
* “Periculum autem rei venditae et emptae illum generaliter respicit qui eam tenet, 
nisi aliter convenerit.” 
5 In Madox, Form. Ang. 167, we have a sale of 40/. worth of growing crops with 
receipt in the body of the deed for “ unum denarium ratione Ernesti super vendicionem 
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Glanvill’s chapters on pledge and mortgage! give us to under- 
stand that the king’s court did not accept cognizance of such 
matters, except so far as the contract might lead to a direct claim 
to recover possession of the goods or land put in pledge, or to hold 
the pledge free from the debtor’s claim to redeem. Both ecclesi- 
astical and secular authority regarded usury as unlawful, if not 
punishable, and as involving the true mortgage, mortuum vadium, 
in its condemnation.2 Accordingly, interest was pretty high, and 
the censure of the law was evaded by conveyancing devices not 
unworthy of a more refined age.’ Pledge, with surety, represents 
the earliest known Germanic form of obligation.* It seems that 
the duty of paying wergild was that which first led to a legal pro- 
cess of giving credit. Where the sum due was greater (as must 
have often happened) than the party buying off the feud could 
rdise forthwith, or at any rate produce in a convenient form, he 
was allowed to pay by instalments on giving security, originally 
in the form of actual hostages. It is of some importance to note 
that the original surety is a hostage or living pawn, not an auxili- 
ary contracting party. The transaction, in fact, is not at this stage 
a contract at all, it is only a stay of execution uponterms. But 
the roots of credit and contract are there. Gradually material 
security is substituted for the living hostage, and we have the 
conception of “ wed,” or “‘ vadium,” as an operative legal form for 
binding a bargain. At last the security is no longer even a sub- 
stantial pledge; the contract becomes purely symbolic or formal. 
A stick, or even a hair from the promisor’s beard, will serve; and 
the current etymology of stpulatio from stipula helps Romanized 
clerks to a queer amalgamation of the Germanic transaction “ per 
festucam ” with the Roman formal contract.® A curious connec- 
tion with the religious obligation by faith-plight, to which we come 





praedictam ;” the crops not to be removed till the price is paid. This is well into the 
fourteenth century (15 Ed. II., a. D. 1321). Cf. 17 E. IV. 1, discussed in Blackburn 
on Sale. 

1 Glanv. x. 6-11. 

2 Aut ita convenit inter creditorem et debitorem quod exitus et redditus interim se 
acquietent, aut sic quod in nullo se acquietent. Prima conventio iusta est et tenet: 
secunda iniusta est et inhonesta, quae dicitur mortuum vadium, sed per curiam domini 
regis non prohibetur fieri, et tamen reputat eam pro specie usurae. — GLANV. x. 8. 

8 See Ancient Charters, Part I., ed. J. H. Round (Pipe Roll Soc., 1888), Nos. 56, 61. 

* See Heusler, Inst. d. D. P. R. ii. 240-250. 

5 Canciani, 2. 465, “‘ per istum fustem” in the same formula (from a Veronese MS.) 
with “ spondes ita? sic facio;” Grimm, D. R. A. 123, 129, 130; cp. Du Cange, s. z. 
Festuca. 
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next, is established by the fashion which prevailed for some time, 
and which leaves traces quite late in the Middle Ages, of regarding 
the debtor’s honor as a kind of object put in pledge with the cred- 
itor. One is tempted to guess that this may be at the bottom of 
the Germanic form of “ fidei datio;’’ but when we consider it in 
the light of Roman analogy, the obligation of plighted faith would 
rather seem to go back to the antiquity of days when such sub- 
tilties were unknown, and, in fact to be older than any regular 
temporal sanctions. We know that the right hand was hallowed 
to Fides from very early times. Although it may seem plausible 
at first sight to suppose that originally there was not a mere giv- 
ing of the hand, but a handing over of some material symbol,! the 
mutuality of the hand-grip is against this. It seems more likely 
that a man proffered his hand in the name of himself and for the 
purpose of devoting himself to the goddess if he broke faith. 
Expanded in words, the underlying idea would be of this kind: 
“ As I here deliver myself to you by my right hand, so I deliver 
myself to the wrath of Fides [or of Jupiter acting by the ministry 
of Fides, dius fidius] if I break faith in this thing.” ? 

All we learn officially about fides in the twelfth century is that 
people must have some better proof if they will come to the king’s 
court and not go empty away. ‘“ Die autem statuta debitore appa- 
rente in Curia, creditor ipse si non habeat inde vadium neque 
plegios neque alium diracionationem nisi solam fidem, nulla est 
haec probatio in curia domini regis.” ® Glanvill is careful to add 
that “ fidei lesio vel transgressio”” is a proper subject of criminal 
cognizance in the ecclesiastical court; but by statute (per assisam 
regni, 2. ¢., the Constitutions of Clarendon) “ fidei interpositio ” 
‘must not be used to oust the king’s jurisdiction. To this point 
we must return; but we may first look for traces of what the 
practice outside the king’s court was. The rule of the Court 





1 Grimm, D. R. A. 605, seems to suggest this. 

2 For the special connection of Fides with Jupiter, see Ennius ap. Cic. Off. 3, 29, 
104: “O Fides alma apta pinnis et iusiurandum Iovis.” Cp. Leist, Altarisches Ius 
Civile, Jena, 1892, pp. 420 segg. Leist has no doubt (p. 449) that the hand itself was 
the pledge. Promises by oath were said to have been put by Numa under the protec- 
tion of all the gods, 24., 429. Cicero’s comment, “ qui ius igitur iurandum violat, is fidem 
violat,” etc., deriving the force of a formal oath from the natural obligation of fides 
implied in it, is a reversal, perhaps a conscious reversal, of the process of archaic mo- 
rality. Other passages in Cicero show that the cult of Fides was treated as deliberate 
ethical allegory by educated Romans of his time. 

§ Glanv. x. 12. 
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Christian, whatever its origin, answered to and was reinforced 
by customary Germanic law. So much we may take from the 
Salic law, of which the fiftieth chapter! is headed “ De fides 
factas.” 


In English deeds after the Conquest we find quite commonly, 
down to the time of Edward I., covenants or confirmatory clauses 
in which the words “ affidare,” “ fide media,” occur.2 Since we 
know that fides was not available as a method of proof in the 
king’s court, it follows that the practical object of such clauses 
was to give jurisdiction to the Court Christian, or possibly to other 
local courts not bound by the strict rules of the king’s court, In 
one royal department, the Exchequer, the solemn faith-plight had 
an important part. The sheriff gave his faith for the accuracy of 
his returns as to dues which could not be satisfied, and he was 
authorized to give. time to a tenant in chief of the king who in 
person, or by his bailiff, pledged his faith to the sheriff to render 
account on the proper day.2 Undertakings “ interposita fide” 
were not unfrequent from the eleventh to the thirteenth century 
in transactions among princes and the great men of the kingdom, 
where one would rather have expected to find an oath. We have 
already seen, however, that the canonists, herein following the 
rationalizing ethics of Cicero,® treated the obligation by faith as 
little, if at all, inferior to that of an oath. It would seem, indeed, to 
have implicitly contained the essentials of an oath, and to have 
differed from an oath only in the absence of a sacred book, or other 
thing sworn upon (except so far as the right hand itself was in 
early times deemed sacred for this purpose), and of an express 
imprecating form of words. We need at this stage no further 
authority or illustration to show that the spiritual courts freely 
claimed and exercised jurisdiction in all sorts of cases where /aeszo 





1 As now commonly cited; p. 65 in ed. Behrend, 1874. 

2 Madox, Form. Angl. 147, 151, 154, 160; sometimes there is an oath with express 
submission to spiritual jurisdiction, 161; with the very full form, 157 (A. D. 1247); 
cp. F. W. Maitland’s example in L. Q. R. vii. 65, of about thirty years later. 

8 Dial. Scacc. ii. 12, 19, 21, 28. 

* Sir E. Fry in L. Q. R. v. 238. 

5 Ibid. 

6 Sohm says, Eheschl. 48 : “ Nur eine Abschwachung des Eides ist nach mittetalter- 
licher Uebung der Handschlag,” not meaning, apparently, to assert any deviation of the 
kind within historical times. The citations in his note rather go to show troth-plight 
as standing on the same line as oath. 

















CONTRACTS IN EARLY ENGLISH LAW. 397 


fidet was involved.’ The king’s temporal courts, after living for 
some centuries in a state of frontier disputes with the Courts 
Christian, addressed themselves to a serious competition in the 
fifteenth century, and finally, if the phrase may be excused, drove 
their rivals out of the trade. For the present it suffices to mark 
the limits within which the debatable ground was narrowed by 
the Constitutions of Clarendon, and, a century and a quarter later, 
by the so-called statute of Czrvcumspecte agatis. 

One hardly need explain that there was no question of war all 
along the line between the spiritual and the temporal power. The 
king never disputed that many questions belonged of right to the 
justice of the Church, nor the Church that many belonged to the 
justice of the king. But there was always a greater or less extent 
of border-land which could be more or less plausibly fought for. 
In this region the mastery was with the party which could estab- 
lish the right to draw the boundary line. This was quite as clearly 
perceived by Henry II. and Becket as by any modern political 
theorist; and the stress of the controversy was on the point of 
determining who should have the prerogative voice on the ques- 
tion of jurisdiction in doubtful cases. The Constitutions of Clar- 
endon mark the king’s determination that the king’s judges, not 
the bishops, shall be the persons to say what matters are for the 
king’s court and what are not. The fifteenth article, which alone 
immediately concerns us here, is in these terms: ‘“ Placita de debitis 
quae fide interposita debentur vel absque interpositione fidei sint 
in iustitia regis.” 

This does not say that spiritual courts shall not entertain any 
suit founded on fidet interpositio, but only that, where there is a 
debt of which the king’s court has cognizance, the addition of 
fidet interpositio shall not transfer the jurisdiction to the spiritual 
court. It seems to leave the Court Christian a free hand in cases 
where the secular procedure does not give any remedy at all. This 
view was beyond question freely acted upon in practice, and it 
seems to have been approved by the framers of Circumspecte agatis. 
This document may be described as a royal circular to the judges; 
perhaps it was issued along with some set of commissions, or sent 
after the judges after they had already started on their circuits. 
As Coke states it in his curiously unhistorical way, ‘“‘ The Bishop 





1 See Coote, Practice of Eccl. Courts, Introd. 93 segg., and Archd. Hale’s Prece- 
dents and Proceedings, passim. 


St 








398 HARVARD LAW REVIEW. 


of Norwich is here put but for example; but it extendeth to all the 
Bishops within his Realm.”! The bishop’s court is not to be 
interfered with in matters of spiritual discipline, “pro hiis quae 
mere sunt spiritualia,” — namely, mortal sins which are not pun- 
ishable as crimes by the temporal power; and it is laid down as 
already settled (“‘concessum fuit alias”) that laying violent hands 
on a clerk, defamation, and, according to some copies, breach of 
faith in like manner, are good subjects of ecclesiastical jurisdiction 
so long as not the payment of money, but spiritual correction, is 
the object of the suit. The words, “ et similiter pro fidei laesione,” 
have always been treated as authentic; and it would be idle for any 
purpose of legal history to conjecture whether they were an origi- 
nal part of the letter omitted by accident in some copies, or an 
addition inserted only after a certain number had been written and 
despatched. 

Such records of ecclesiastical practice as exist, and have been 
made public, show that the Courts Christian were not slow to ex- 
ercise all the power this ordinance left them, and possibly more.? 
There is nothing to suggest that their judges and officers troubled 
themselves to inquire in any case whether there might not be a 
remedy in the secular court, and it is evident that many of the 
suits brought in the ecclesiastical courts were in substance not 
distinguishable from actions of debt or detinue. A protest made 
by Fortescue and some of his fellow-judges in the year 1459 is on 
record; ® but, so far as we can learn, it had no great effect at the 
time. 

We may now pass to the secular remedies available for enforcing 
contracts under the system of the common law as settled iri the 
thirteenth century. The action of debt was more freely used than 
in Glanvill’s time, but it was no more an action on a promise in 
Edward I.’s reign — nor is it now, for that matter, in those juris- 
dictions where it still exists — than it was in Henry IIL.’s. Itisa 
“ droitural” proceeding, a writ of right for money or chattels; it 
claims restitution, not the performance of an undertaking.* The 





1 2 Inst. 487. 

2 See select cases noted at end. 

8 38 H. VI. 29, pl. 11. A compromise of an ecclesiastica' suit for a sum certain, 
made in the Court Christian with renunciation of privilegium fori, was enforceable in 
the same court. Bracton’s Note Book, pl. 570, A. D. 1231. 

* See the form in the “Statutum Walliae,” and cp. F. W. Maitland, Appendix A to 
Pollock on Torts. 
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defendant has money or goods of the plaintiff’s which he ought to 
return, and the plaintiff claims to have his money or his goods 
again in the same words in which he would claim to be restored to 
possession of land. It is “ Praecipe N. quod juste et sine dilatione 
reddat R.,” —“ unam hidam terrae,” or “centum marcas,” as the 
case may be; and the creditor is said to be “deforced” of his 
money no less than the claimant of his land. Indeed, this was 
never forgotten in the modern system of pleading while common- 
law pleading existed in England; for debt would lie whenever a 
sum certain was due to the plaintiff, whether by contract in the 
modern sense or not. Statutory penalties, forfeitures under by- 
laws, amercements in inferior courts, money adjudged by any court 
to be due, were recoverable by it! The repayment of an equiva- 
lent sum of money is equated, with the bold crudity of archaic 
legal thought, to the restitution of specific land or goods. Our 
Germanic ancestors could not conceive credit under any other 
form. After all, one may doubt whether the majority of fairly 
well-to-do people, even at this day, realize that what a man calls 
“my money in the bank” is a mere personal obligation of the 
banker to him (cp. Langdell, Contracts, §§ 99, 100. 

Another remedy known in the thirteenth century, which at first 
sight looks much more capable of being used for the enforcement 
of contracts in general, is the action of covenant. We must not 
forget, however, that the writ of covenant is no less “ droitural” 
in form than that of debt: — 

“ Breve de convencione. 


“ Rex vic. salutem. Precipe A. quod juste et sine dilatione teneat B. 
convencionem inter eos factam de uno meS. X acris terre,” etc.? 


Further, it appears from the Irish Register of 1228, which 
has been investigated by Mr. F. W. Maitland, that the writ was 
originally confined to matters “ de aliqua terra vel tenemento ad 
terminum;” and in the Statutum Walliae this seems to be re- 
garded as the usual and typical, if not the only, scope of the action. 
There is some evidence that in the course of the thirteenth cen- 
tury attempts were made to establish a kind of qualified tenure in 
villeinage by express agreement, “ ex conventione.”® I know not 





1 Blackst. iii. 160, 161, with an unhistorical attempt at explanation by an “implied 
original contract ” to pay; cp. Langdell, Summary of Contracts, § 100. See Note B at 
end. 

2 Stat. Wall. 12 Ed. I. c. 6 (A. D. 1284). 8 Bracton, 208 4, 209 a. 
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whether payments described as “conventionary,” and not other- 
wise accounted for, which sometimes occur in old titles, are to be 
referred to this origin. 

At any rate, almost all the recorded cases on covenants of the 
thirteenth and early fourteenth centuries appear to relate to inter- 
ests in land,! although it is certainly said in the Statutum Walliae, 
c. 10, “ petuntur aliquando mobilia aliquando immobilia.” Judg- 
ment might be for the recovery of seisin where power of re-entry 
for breach of covenant was expressly given in a lease, and possibly 
in other cases. At one time, indeed, it was held that a covenant 
to assure lands might operate (as we should now say) as a convey- 
ance, even against a subsequent purchaser by feoffment.? This last 
opinion, however, is clearly overruled by the Statutum Walliae, 
which specifies the case of the defendant having enfeoffed a 
stranger as an example of those in which the freehold cannot be 
recovered, and the judgment must be for damages. 

Still, there was no formal reason why the action of covenant should 
not have become an efficient means of suing on contracts of every 
kind, if the king’s courts had admitted the agreement to be proved 
otherwise than by writing. For some time the practice was at least 
unsettled in this respect. In Henry III.’s time we find plaintiffs offer- 
ing to prove alleged covenants by suit, and defendants offering to 
disprove them by wager of law, without either party having anything 
to say about the necessity of a deed.? In one case, A. D. 1234, 
we find a defendant in covenant objecting that the plaintiff brings 
neither deed nor suit; in fact, no proof at all: ‘“ Nullam sectam 
producit nisi simplicem vocem suam nec cartam ostendit nec aliud 
de ‘aliqua convencione;” the plaintiff of course fails, but evidently 
it was thought that suit might have been enough. Two genera- 
tions later, however,® we have two cases in the same eyre showing 
that suit is accepted by the court in a writ of debt, and that in 
covenant suit without writing is objected to; the result is not 
stated, but it would seem from another report of proceedings in 





1 Cp. Reeves, Hist. Eng. Law, ii. 336. The case from 20 & 21 Ed. I., cited below, 
is a not quite certain exception. 

2 Bracton’s Note Book, pl. 36. In 22 Ed. I. 494-6 there seems to be some doubt 
whether the freehold can be recovered or not. Note the use of the word a¢ort, which is 
not immaterial in connection with the later history of assumpsit, and cp. 30 Ed. I. 142. 

8 Bracton’s Note Book, pl. 890, 1549. 

* Ibid. 1129. 

5 Y. B. 20 & 21 Ed. I. 222 (A. D. 1292). Qz. was this “ bill of covenant ” by a writ 
of covenant proper? 
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the same case! that the plaintiff sued afresh in debt. Not long 
after this time, at all events, the rule finally prevailed that nothing 
less than a deed would be accepted as proof in the action of cove- 
nant; insomuch that covenant became, as it still is, the regular 
term for a promise under seal. How completely-specitatized—and 
incapable of expansion the writ of covenant was in the settled prac- 
tice of the common law is shown by the familiar rule that when 
the promise, though under seal, is to pay a sum certain, debt, not 
covenant, is the appropriate remedy.? Bracton certainly thought 
that miscellaneous covenants, even under seal, were not within the 
ordinary jurisdiction of the king’s court: “Iudicialis autem esse 
poterit stipulatio vel conventionalis [Bracton explains on the same 
page, following the general tendency of medizeval Roman iaw, that 
“stipulatio” may well be made “ per scripturam ”] . . . conven- 
tionalis quz ex conventione utriusque partis concipitur ... et 
quarum totidem sunt genera quot paene® rerum contrahendarum, 
de quibus omnibus omnino curia regis se non intromittit nisi ali- 
quando de gratia.”* The fact that Bracton’s exposition of con- 
tracts in this chapter is copied from the Institutes of Justinian 
shows of itself that the common law had as yet no theory of con- 
tract at all, nor, in the superior courts at any rate, a systematic 
practice.® 

There is still the action of Account to be considered. In this 
action also the writ contained the characteristic “ droitural” words 
juste et sine dilatione® The form was “ Precipe A. quod iuste et 
sine dilatione reddat B. rationabile compotum suum de tempore quo 
fuit ballivus suus in C. receptorum denariorum ipsius B. ut dicit.” 7 
And in the modern theory of the law, “the obligation to render an 
account is not founded upon contract, but is created by law inde- 
pendently of contract.”7 It was a means of enforcing certain 
kinds of contracts and obligations guasz ex contractu, but it leaves 
us as far off from any general doctrine of contract as ever. 

The earliest example of this action known to me dates from 





1 Ib. App. II. p. 487. 

2 Debt was already allowed as an alternative form of action in the thirteenth cen- 
tury. Y.B.21 & 22 Ed. I. 559, 6o1. 

8 Poenae in the printed book ; pene in several good MSS. The phrase is from [. 3, 
18, § 3. , 

4 Bracton, fo. 100 a. 

5 Giiterbock has rightly drawn this inference (Henricus de Bracton, p. 106). 

6 O.N. B. 57; cp. F. N. B. 117 ¢. 

7 Langdell, Survey of Equity Jurisdiction; Harvard Law Review ii. 243. 
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1232;! but much of the later efficacy of the process was due to 
the statute of Marlbridge (A. D. 1267),? and we do not find the 
action in common use before the fourteenth century. Throughout 
the fourteenth and fifteenth centuries it was frequent enough, as the 
Year Books and Abridgments show. In after times the more power- 
ful and convenient jurisdiction in equity superseded the process of 
account at common law, though the action lingered on in one appli- 
cation, as a remedy between tenants in common, late enough to 
furnish one or two modern examples. 

In inferior and customary courts of secular justice the rules of 
proof were doubtless much laxer than in the king’s courts, and infor- 
mal agreements must have been enforced in their various jurisdic- 
tions to a considerable extent. Mr. Maitland has called attention to 
strong evidence of such practice in the rolls of the Bishop of Ely’s 
court at Littleport, belonging to the late thirteenth and early four- 
teenth century. There we find a number of suits on miscellaneous 
conventiones which are neither stated, nor can easily be supposed, to 
have been in writing.? Even in the regular law-books we hear of cus- 
toms in London and elsewhere to allow covenants to be proved by 
word of mouth, or, at any rate, to admit proof by tally where the 
king’s court would require a deed. Attempts were made to obtain a 
footing for these customs in the king’s courts, but they seem to have 
uniformly failed. We still know very little of the procedure and 
rules of proof of the courts which administered the law merchant; 
and what the books describe as special customs may perhaps have 
been nothing but the application of general or at least English mer- 
cantile usage. There is nothing to show that such customs, general 
or special, had any effective influence on the development of the 
common law. Formalism prevailed in the superior courts, and in 
the fifteenth century the strongest and most acute-minded judges 
who had administered the king’s justice since Edward I.’s time 
found themselves without any adequate means, in the way of either 
doctrine or practice, of keeping abreast of the needs of business 
and facing the competition of the ecclesiastical courts. 

I have nothing to say, in this REVIEW at any rate, of the bold 
and subtle devices by which the seemingly insuperable obstacles 





1 Bracton’s Note Book, pl. 859. 

2 52 Hen. III. c. 23. 

8 The Court Baron, Selden Soc., 1891, pp. 114-118. 

4 F. N. B. 146a@; Liber Albus, 191 a. Other references in Pollock on Contract, 
5th ed. 141. 
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were ultimately circumvented. Mr. Ames has made the history of 


Assumpsit his own. 
Frederick Pollock. 


NoTE A.—It would appear that in practice the ecclesiastical 
courts continued to exercise a wider jurisdiction over affairs of 
common temporal life, including the fulfilment of promises, than 
could be justified even by a liberal construction of the statute 
Circumspecte agatis;1 and this down to the beginning of the six- 
teenth century, as Hale’s collection of cases makes plain. 

In 1482, “ Willielmus Parson fregit fidem Willielmo Wheteaker 
pro convencione feni, ‘ batgen of hey,’ iij s. ij d.”? Parson denies 
the article, and is dismissed, but is in trouble again for not paying 
the fees. 

“ Willielmus Weldon fregit fidem Mag® Ric® Bosworthe pro non 
solucione XXs.”° He submits. 

In 1508, “ Robertus Church notatur officio fama referente quod 
est communis perjurus et presertim violavit fidem cuidam Johanni 
Tatam in non solvendo eidem Vs. quos promisit sibi fide media ad 
terminum effluxum pro toga de dicto Johanne empta.” 

Proceedings are abated by the party’s death: “ Deus Rex celestis 
miserere anime sue quia mortuus est ideo dimittitur.” 

In 1500, “ Thomas Hall notatur officio quod est communis vio- 
lator fidei.” 4 

In one case of 1490, a claim of 145. 6d. for money lent “ nomine 
mutui” (but it seems really for the price of goods supplied) is 
made by Thomas Palmer and Alice, his wife, attended by wit- 
nesses, who swear to the debtor’s acknowledgment.® 

Proceedings for a vexatious prosecution for alleged breach of 
faith. 

Charge for perjury in non-payment of (sum left blank).? This 
would be within Czvcumspecte agatis, according to the current read- 
ing of the text. 

Also there are suits for detaining goods, and undertakings given 
before the court.’ 





1 See twelfth to thirteenth century cases from Plac. Abbrev. ap. Coote, Practice of 
Eccl. Courts, Introd. p. 95. 

2 Hale, Precedents and Proceedings, pp. 7-8, No. xxx. 

8 p. 8, No. xxxi.; p. 80, No. cclxxii. 

* No. ccxxxviij. 6 28, No. cxiii. 

§ p. 23, No. xcv. 7 57, No. cc. 
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iiij die Octobris anno Domino mill? cccc Ixxxx Willielmus Wright 
promisit fide sua media in manu mei Johannis Bellaw quod satis- 
faceret Ricardo Smyth pistori certa vasa electri, etc.! 

One Matthew Chambir is also brought to promise as surety. 

In 1500, “Isabella Wheler notatur officio quod detinet certa 
bona Alicie Horewode, viz. ij ollas ejus”? (no mention of fides). 

(The editor seems to think this is a case of not restoring a 
pledge. Cf. Nos. 49 and 114; but there is nothing to show it.) 


NOTE B.—I have purposely not attempted to discuss the element 
of personal relation between the parties involved in the action of 
Debt, beyond showing that it was not the obligation of a promise as 
we nowadays conceive it. Perhaps the notion of Privity in archaic 
procedure may be simpler than it looks. A man can be put out of 
possession either with or against his will. If against his will, it is 
a question of a public offence, — of theft, in fact. Where A finds 
B, a mere stranger, holding A’s cattle, or what not, he challenges 
the goods as stolen, and puts B to vouch his warrantor. But where 
A has willingly parted with something that he is to get back in due 
time (which includes, in the early legal mind, foregoing immediate 
payment of the price of goods sold, or the like), then a different 
procedure is required. B has acknowledged A’s title, and has to 
show that he has satisfied the conditions. This distinction does 
not apply (in and after the Anglo-Norman period at least) to actions 
to recover land, where it would seem that the notoriety of seisin of 
immovables takes the place of privity. Land cannot be carried, or 
driven away, or hidden. 

The notion of a “ Vindication” in the Roman sense, 7. ¢., a claim 
to a specific thing founded on the plaintiff’s purely civil right of 
ownership in an abstract form (“ hunc hominem meum esse aio ex 
iure Quiritium”), and independent of any relation, rightful or 
wrongful, between the parties, was, I conceive, absolutely foreign 
to our Germanic ancestors. They would have refused to see any 
ground of jurisdiction. 





1 20, No. Ixxxvi. 2 91, No. ccxlii. 
J e > 
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FEDERAL PROTECTION AGAINST STATE 
POWER. 


EARLY sixty years ago Chief Justice Marshall, speaking for 
the Supreme Court of the United States,! formulated a 
canon of construction for the amendments to the Federal Consti- 
tution, based upon a consideration of the circumstances under 
which they were adopted and the nature of the Constitution itself: 
leading to the result that the first eight, containing general guaran- 
tees of civil and religious liberty and of protection to person and 
property, are limitations only upon the federal power, and cannot 
be invoked as against an exercise of power by the States. 

The arguments for this construction are principally these: 
The Constitution provides for the federal government, state govern- 
ments being already in existence at the time of its adoption; and 
limitations are to be deemed applicable, therefore, to power con- 
ferred by the Constitution, except as they are expressly made 
applicable to the States. For instance, in Sec. 9 of Art. 1 is the 
general provision that no bill of attainder or ex post facto law shall 
be passed, while in the next section States are expressly prohibited 
from passing such laws; it being evidently assumed that the general 
prohibition would apply to Congress only. The historical fact that 
objection was made in the state conventions called to act upon the 
Federal Constitution because the instrument did not contain a 
general bill of rights as a protection to the people against the 
government provided for by it, and that in consequence of such 
suggestions by the States, Congress at its first session proposed 
these amendments among others, indicates most conclusively that 
they were intended as a limitation on federal power, and not on 
state power. 

The conclusion reached by Chief Justice Marshall has been 
accepted in a long line of decisions by the Supreme Court, reach- 
ing to the present time, and has been acquiesced in as final and 
conclusive by all writers on constitutional law.? 





1 Barron v. City of Baltimore, 7 Peters, 243. 
2 Story on the Constitution, secs. 301-305, and 1857-1868 ; Cooley, Const. Lim. (6th 
ed.), 29; Hare, Am. Const. Law, ch. 24. 
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The case of Barron v. City of Baltimore, already referred to, was 
one in which the provision of the sixth amendment prohibiting the 
taking of private property for a public use without just compensa- 
tion was invoked as against a state statute, and was held not ap- 
plicable. The same doctrine has been announced with reference 
to provisions as to jury trial in suits at common law,' as to criminal 
prosecutions in general, ? as to previous jeopardy,? as to cruel and 
unusual punishments,* as to issuing warrants only on probable 
cause supported by oath,® as to the right to peaceably assemble,® 
and as to the right to bear arms.‘ 

Notwithstanding the cogency of this reasoning and the conclu- 
siveness of these authorities, constant efforts have been made to 
break down the doctrine, and these efforts have finally received 
encouragement from members of the court. In the case involving 
the right to bear arms,’ and again in the Anarchists’ case,° counsel 
very strongly insisted that the rights, privileges, and immunities 
protected by the first eight amendments against federal interference 
constitute the privileges and immunities of citizens of the United 
States which the States are, by the fourteenth amendment, forbidden 
to abridge. In the Presser case it was distinctly announced by the 
Supreme Court that the right to bear arms, mentioned in the first 
amendment, is not an attribute of national citizenship, likening the 
case to that of United States v. Cruikshank,” where it was held that 
the right to peaceably assemble was guaranteed as against state 
action only so far as it was involved in the exercise of the right to 
petition the federal government. In the Anarchists’ case ™ the 
court, after reaffirming the doctrine that the eight amendments are 
only limitations on federal power, recognizes the point urged under 
the fourteenth amendment, but, after an elaborate consideration of 
the statutes of Illinois and the evidence presented by the record, 
comes to the conclusion that there was nothing in the case to raise 
the question as to whether that amendment preserves to the citizen 
as against his State the privileges and immunities enumerated in 
the eight amendments. The question so elaborately and forcibly 





Walker v. Sauvinet, 92 U. S. go. 8 Fox v, Ohio, § How. 410. 
Twitchell v. Commonwealth, 7 Wall. 321. 


Pervear v. Commonwealth, 5 Wall. 475; Zz ve Kemmler, 136 U. S. 436. 


United States v. Cruikshank, 92 U. S. 542. 
Presser v. Illinois, 116 U. S. 252. 
Presser v. Illinois, 116 U. S. 252. 10 92 U.S. 542. 
® Spies v. Illinois, 123 U.S. 131. 11 Spies v. Illinois, 123 U. S. 131. 
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5 Smith v. Maryland, 18 How. 71. 
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argued, to the effect that these privileges and immunities are by the 
fourteenth amendment protected against state action, was there- 
fore not passed upon by the court. 

In the Kemmler case,! the question being whether the statute of 
New York providing for execution by electricity was unconstitu- 
tional, as in violation of the eighth amendment to the Federal 
Constitution, forbidding cruel and unusual punishments, or the 
“ privileges and immunities” or “due process of law ” clauses of 
the fourteenth amendment, the court, without division, or, appar- 
ently, serious difficulty, held that the eighth amendment was not 
applicable to the States, and that protection to life, liberty, and 
property still rests primarily with them, and that the “ privileges 
and immunities” guaranteed are those arising out of the nature 
and essential character of the national government. But it is evi- 
dent that the court felt that the punishment of death by electricity 
was not a “cruel and unusual” punishment in cases where capital 
punishment is proper. 

In view of the fact that the question as to whether the privileges 
and immunities guaranteed in the eight amendments as against 
federal infringement constitute privileges and immunities which 
the States are by the fourteenth amendment forbidden to abridge 
has thus not seemed to have attracted the attention of the court in 
previous cases as being vital, it is perhaps not surprising that in a 
recent case it should have occasioned a most serious division. In 
O’Neil v. Vermont,? decided in April, 1892, the question was whether 
a conviction in Vermont for violation of the laws of that State with 
reference to the sale of intoxicating liquors by shipping the same 
into the State by express to fill orders for private consumers, and a 
sentence (in accordance with special provisions of the State law) 
for repeated violations charged in one count, which would involve 
payment of fines to the amount of over six thousand dollars, or, on 
default, confinement at hard labor for over fifty-four years, infringed 
any provisions of the Federal Constitution. In the opinion of a 
majority of the court no federal question appeared on the record; 
but three judges were of the opinion that it sufficiently appeared 
that the defendant in the state court claimed the protection of the 
commerce clause, and also of the provision against cruel and un- 
usual punishments; and these three judges held that not only as 
to the commerce clause, but also as to the clause relating to pun- 


1 136 U. S. 436. 2 144 U. S. 323; 12 Sup. Ct. Rep. 693. 
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ishments, the decision of the state court denied and abridged the 
privileges and immunities of defendant under the Federal Consti- 
tution, and was in violation of the law of the land. 

Here, then, with three judges insisting that the fourteenth amend- 
ment extends the protection of the Federal Constitution, as against 
state action, to the privileges and immunities which by the first 
eight amendments were originally secured by that charter only as 
against federal abridgment and the other six judges expressing 
no opinion on that question, but only claiming that the case did not 
call for any expression of view in reference thereto, there is a con- 
troversy of far-reaching importance. As indicating what solution 
of that question is likely to be reached when it does come squarely 
before the court, it is important to notice, first, decisions of the 
court .on analogous questions; secondly, considerations of expe- 
diency bearing upon the probable intention with which the consti- 
tutional provisions in question were adopted. 

The adoption by the Supreme Court of the doctrine contended 
for by counsel in the Spies and Presser cases, and accepted by the 
dissenting judges in the O’Neil case, would overrule two classes of 
decisions in that court: First, those in which the established doc- 
trine of the court with reference to the effect of the eight amend- 
ments prior to the adoption of the fourteenth amendment has been 
recognized as applicable since the adoption of that amendment.! 
These cases are few, and in some of them the objection now made 
under the fourteenth amendment was not considered; but they are 
important in defining the relations between the federal government 
and the States, and to overrule them would seriously interfere with 
state legislation. For instance, in a number of the States the grand 
jury system is modified or abolished; and this has been held to be 
entirely within state control.2_ The power of States to regulate the 
right of jury trial in state courts, and to abolish it if found expe- 
dient to do so, is generally assumed, and is recognized. But under 
the doctrine adopted by the dissenting judges in the O’Neil case, 
no person could in a state court be put on trial for a capital or 





1 The Justices v. Murray, 9 Wall. 274; United States v. Cruikshank, 92 U. S. 542, 
552; Kelly v. Pittsburg, 104 U. S. 78, Spies v. Iliinois, 123 U. S. 131, 166; Presser v. 
Illihois, 116 U.S. 252, 265. 

2 Hurtado v. California, 110 U. S. 516 (Harlan, J., dissenting, Field, J., not taking 
part). 

8 Edwards v. Elliott, 21 Wall. 532, 557; Walker v. Sauvinet, 92 U. S. go (Field and 
Clifford, JJ., dissenting) ; Pearson v. Yewdall, 95 U. S. 294. 























FEDERAL PROTECTION AGAINST STATE POWER. 4099 


otherwise infamous offence except upon indictment concurred in 
by twelve grand jurors; and in suits at common law where the value 
in controversy exceeds twenty dollars the right to trial by jury 
of twelve, rendering no verdict unless unanimous, must not be 
impaired. Second, the doctrine in question would overrule those 
cases which relate to the nature of the fourteenth amendment 
and explain its origin and purpose, holding that it was not in- 
tended thereby to extend federal protection to the citizens of 
the States in the enjoyment of rights which pertain to them as 
citizens of a free government.! 

Considerations of expediency which must have been in the minds 
of the framers of the Federal Constitution when it was adopted, 
and which retain their force, notwithstanding the fourteenth amend- 
ment and the enlarged scope of the federal government which it 
signifies, can be stated in a few words. States which differ as 
essentially*in the origin, customs, and local needs of their people 
as do Massachusetts, Virginia, Louisiana, and California, ought not 
to be required to conform themselves to the same forms of legal 
procedure, nor to the same rate and direction of legal development ; 
nor should legal development be hampered by the necessity of se- 
curing federal action for each progressive step. It ought to be 
possible to take the initiative in law reform in any State where 
circumstances make it practicable, allowing the success or failure 
of the experiment to exercise an influence in determining whether 
such experiment shall be tried in other States. Elasticity, within 
the limits imposed by the necessity of federal union and the main- 
tenance of a republican form of government, is more desirable than 
uniformity, and opportunity for growth is to be prized far above a 
technical conformity to a legal system which, however justly prized 
at one time in the country of its origin, was framed under institu- 
tions distinctly different from ours, and which the people among 
whom it originated have shown their willingness to change radi- 
cally, in order to adapt it to their own development. 


Emlin McClain. 


LAW DEPARTMENT, STATE UNIVERSITY OF Iowa. 





1 Slaughter-House Cases, 16 Wall. 36, 73; United States v. Cruikshank, 92 U. S. 
542; Davidson v. New Orleans, 96 U. S. 97; Presser v. Illinois, 116 U. S. 252, 256; 
Jn re Kemmler, 136 U. S. 436. 
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LAND TRANSFER.—A DIFFERENT POINT 
OF VIEW. 


In dirty upper casements here and there hazy little patches of candle-light reveal 
where some wise draughtsman and conveyancer yet toils for the entanglement of real 
estate in meshes of sheepskin, in the average ratio of about a dozen sheep to an acre 
of land. Over which bee-like industry these benefactors of their species linger yet, 


though office hours be past, that they may give for every day some good account at 
last. — Bleak House. 


N entering upon a discussion of the Torrens System, so called 
I am conscious that I am at a great disadvantge. I have not 
been able to give the subject the time and thought which I would 
gladly have given. I am also sensible of a bias in favor of the old 
order of things in which I have grown up, which might well dis- 
qualify me. But I have been asked what I think of the proposed 
change, and I feel under a certain compulsion to answer. What I 
am disposed to think of it at the present moment is that, if adopted, 
a real gain, but not nearly so large as anticipated, will be made for 
real-estate owners of the future, at the cost of much intervening 
trouble and expense, with many drawbacks, including a great es- 
tablishment permanently saddled on the public treasury, and a rigid 
system of officialism and red tape in absolute control of private 
transactions in land. 

Whether the change would be worth while on the whole, I am 
not sure; I incline to think certain features of it should be adopted, 
at least experimentally. 

The proposed system, as I understand it, involves two entirely 
separable principles. One is that of inexpugnability of title, the 
State not merely as insurer promising indemnity against failure of 
title, but giving at each transfer a title which cannot fail, because it 
is made part of the framework of society that it shall not. The 
other is that of improvement in conveyancing and registration. 

Let us take the matter of governmental title first. It is hardly 
necessary to say that the idea is very attractive. Some of us have 
held under the present order of things warranty deeds from the 
Commonwealth; but there the title might fail, and we might be 
obliged to sue for compensation, — humbly to the Legislature, or not 
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humbly in the courts, if the law then in force should allow the 
State to be sued. 

But the promise here is of a title absolute, — until the State, which 
gave it, takes it away, as it may prove very ready to do when it 
has got its hand in, and the people are thoroughly educated in the 
doctrine that the State in the great perpetual fountain of title from 
which each draws his draft, till he gives his place to another, who 
draws in turn. 

Such a system would require, I suppose, a constitutional amend- 
ment; and whether real-estate owners care to enter upon the path 
of constitutional changes as to land, I do not know: it might have 
dangers. 

Perhaps I have misunderstood the idea, and the real intent may 
be to get title into the Commonwealth, and then have it convey with 
warranty. This might be accomplished by allowing the individual 
landholder to transfer his title to the State, providing for the quiet- 
ing of that title against all the world by some process of notice 
and judicial or quasi-judicial sifting, or by the exercise of an en- 
larged power of eminent domain, taking an entire territory and 
then granting it out. Perhaps either of these methods might be 
worked under the existing constitution. I do not feel sure that the 
present power of eminent domain may not extend to this. If Tom- 
all-alones involved in the meshes of Jaundyce v. Jaundyce can be 
taken as a nuisance after it has fallen into decay, why not when the 
titles there are in a condition such as must eventually make it a 
nuisance? If the taking is really for the good of society, is not 
thisenough? It is clear that the title of one cannot be taken to 
give to another to end litigation (Lewis on Eminent Domain, 
sec. 205). Whether the supposed case could be distinguished and 
upheld, query? But even if all titles could be got into the State 
without a constitutional amendment, it would still seem impossible 
to get along without one, as it would be impracticable to have a 
quasi suit or taking with each future transfer. 

But perhaps again I have misunderstood what is proposed, and 
it is merely governmental insurance of title, 2. ¢, of indemnity 
for failure of title, which is proposed. I see no constitutional 
difficulty in legislation which should authorize the insurance by 
the government of all titles which might come up to an official 
standard; it is merely substituting public for private insurance. 
But the advantages of such a plan over private insurance would 
not be, it seems to me, sufficient to justify it, and there would be 
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no balm in such a Gilead for clouded titles which fall below such 
standard. 

But whatever system of securing the title is adopted, the having 
individual titles here and there brought under the Act after what 
amounts to a lawsuit in each case, and the maintenance side by 
side of the old system and the new, would, it seems to me, be a 
very bad arrangement. No title which had a blemish could be 
brought under the Act. Every title not brought under the Act . 
would be under a species of cloud. Persons who supposed they had 
a good title would try to come under the Act, and would rouse some 
sleeping dog and fail. 

If we are to change to a system of governmental title, let it be 
one which brings under the Act an entire city or district or block, 
upon the initiative of its owners, or some proportion of them. 

But do we need governmental title in any form? If we are to 
judge of the proposed remedy, we must know the disease. 

The uncertainty of titles to-day is the disease. How bad is it? 
Muster all the bugbears, — forgery and fraud, conveyancers’ mis- 
takes, intrinsic complications from doubtful law or facts, as a com- 
plicated will, or a child never heard from, — how many titles are 
unmarketable? How much loss has there been from bad titles? 
How much litigation is there over titles? No answer can be given 
to these questions which will not affirm the essential soundness 
and practical safety of the present system. 

If the disease is so mild, may we not conclude that any very 
expensive remedy is not expedient? 

It would obviate much of the difficulty in bringing titles under 
the Act, if all present titles should be registered as possessory, and 
the Act be made to apply to all future transfers. But if the certifi- 
cate must be conclusive as to changes in the title from the passage 
of the Act to date of the certificate, a constitutional amendment 
would still seem necessary. 

As I have said, the feature of conclusiveness of title is separable 
and may be dropped, leaving us with a new system of indexing and 
registration merely; but the subject has not been presented from 
that point of view, and I shall not attempt to consider it in that 
aspect. 


Proceeding, then, to a further consideration of the subject on the 
supposition that the certificate is to have some degree of conclu- 
siveness, I ask again, What is the disease to be remedied? Uncer- 
tainty, delay, unwieldiness and perishability of records, expense, — 
these, perhaps, are the chief categories. 
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As to uncertainty, of course just so far as it exists it is an evil. 
The remedies against forgery and personation proposed in the new 
methods seem to me to adapt themselves as readily to the present 
methods as to the new. If we are willing to go to the trouble of 
only executing our deeds before some few magistrates and with a 
cloud of witnesses, and then leaving those deeds permanently on 
file I do not see but that we have done about all that is proposed 
in that direction. The surrender of the old certificate would, I 
admit, be an additional safeguard; but a copy of the title-deed, 
which should be certified as given for the purpose of identification, 
and which must be returned or exhibited with each transaction 
would seem fully equivalent. 

A workable machinery for quieting titles such as will eventuate 
in a decree binding all the world (as is now possible, since the 
recent decisions of the Supreme Court, Arndt v. Griggs, 134 
U. S. 316) would go far to give the desired certainty to title, and an 
effort is now being made to obtain it from the present Legislature. 

As regards delay, paradoxical as it may seem, I believe that in 
many cases the present system is quicker than the new would be. 
In many cases no examination of title is desired. Here the deed 
can be drawn, delivered, and recorded in an hour; you are free to 
pass title where you please, and the deed is merely carried to the 
registry and recorded. Under the proposed system, if I understand 
it, you must draw your deeds, or some sort of writing evidencing 
the transaction; then you must carry such writing and your dupli- 
cate of the certificate or abstract to the register; you must wait 
your turn, cap in hand; you must have that certificate thoroughly 
overhauled, whether the purchaser desires it or not; inquiries must 
be made as to all matters not necessarily apparent on the certificate, 
which I suppose must include taxes, public assessments, insolvency, 
encroachments (involving a fresh survey), marriage, and all other 
facts 7z pats. It seems to me clear that you would not, in such a 
case, handle your money as quickly in:the new order of things as 
in the old. There are many cases also in which, although an 
examination is required, the transaction can be accomplished al- 
most as quickly as though no examination were demanded. In 
the ordinary course things are not so rushed through; there is 
other business ahead, and it takes time at best to get people to- 
gether and arrange details. But let the necessity appear, — your 
client is going abroad, we will say, next day, — and it can be done. 
Under the new system, I don’t see how it can be done. 

53 
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But the ten days’ to three weeks’ delay incident to the ordinary 
full examination would be shortened, I do not doubt, and I do not 
desire to minimize that gain; and a survey, with all its delay, 
would be a very decided gain also, though it can always be had 
now if desired. 

As to unwieldiness of records, I am not so much impressed by 
the rapidly growing mass of the volumes in our registries as I am 
by the marvel that the life history of each parcel of land in our 
city, from its origin, can be found in those few volumes. 

But I do not see how the mass of records is to be lessened by 
the proposed change. One suburban farm, cut up into lots, would 
fill a volume, and the original papers are all to be preserved. Pos- 
sibly an owner would not be allowed, however, a page a lot, till he 
actually sells. 

As to perishability, it is of course some safeguard to have a 
duplicate certificate in the owner’s hands; but my favorite scheme 
isto have the records heliotyped in small volumes (say 12mo.), 
and put away in duplicate in several safe places of deposit. 

As regards expense, there would, I believe, be a large saving to 
the landowner, with a large permanent tax upon the public. The 
expense to-day, however, is not so burdensome as it sometimes 
seems. A large percentage of titles are not examined, and a still 
larger are examined for only a short period, and the land-speculator 
is almost the only person who has frequent occasion for the services 
of a conveyancer. One hardship now exists, and I shall rejoice to 
see it done away with, — the borrower having to pay for successive 
examinations every time he shifts his loan. 

Our present law of limitations by its care for disability necessi- 
tates examinations going very far back, where the fullest security 
is desired. Its “twenty years,” in extreme cases, may mean one 
hundred and twenty. I believe this is all wrong, and that there 
should bea short Statute of Limitations, without any exceptions for 
disability. Such a statute would tend greatly to shorten examina- 
tions and save expense. 

I have always dreaded a shortening up of forms as involving 
ambiguities and a perplexing mixture of standard forms and spe- 
cial matter, but I have finally come to believe that such a change 
can be made, and is desirable. 

I wish the whole subject of real estate law could be referred to 
a commission, with the honored author of ‘“‘ Notes on Common 
Forms” at its head. 
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Weak or questionable points in the system proposed seem to me 
to be - 

+1. The multiplication of instruments and of records. Each in- 
cumbrancer, down to the seven years’ lessee, must have his page 
of the registry and his certificate; }ou have the deed as now, and 
also the entry. The entry is to be conclusive. Suppose the entry 
and the deed differ, and the entry is not as it should have been: 
Is it not as though now we were obliged by law to rely on the mar- 
gin of the record as to whether a mortgage is discharged or not; 
and would that be safe? Would it be safe in all counties? 

2. Caveats would seem to give unlimited opportunity for 
blackmail. 

3. Suppose a man owns two hundred lots, — which is a moderate 
computation for a land-speculator, — an attachment is to be entered 
on every page of his two hundred pages, and so with every other 
like lien or general conveyance, as a marriage settlement or assign- 
ment for benefit of creditors; and this would necessitate keeping an 
index of names as well as lots. 

4. As regards prescription, if the certificate is to be conclusive, 
of course it overrides this as well as everything else. But why 
should not prescription have its full effect in determining to whom 
a certificate should be issued, and give a claim against the State if 
it should be overlooked? The ripening of long possession into title 
plays such an important part in our law that, to give it up for a 
mere convenience of administration, seems of doubtful expediency. 

5. As to trusts and equitable rights, are they also to be over- 
ridden by the new certificate? If not, what security has the 
certificate-holder? If the certificate does give a title free from 
trust, where is the security of the cestuz que trust, or of the holder 
of an equitable easement? The record, it appears, is to show 
nothing of such matters. Is the State to be liable for wiping out 
such rights, when its officials have no means of determining what 
they are, or whether there are any? 

6. As to devolution of title on decease, that is a distinct branch 
of law reform. I am inclined to think that considerable simplifica- 
tion can be accomplished in cases of intestacy; but are you going 
to simplify a complicated will? 

7. What happens if a certificate is lost? 

8. Is the public to have access to records? 

g. On the record pages of what lots is a possible park betterment 
to be entered? All, I suppose, in the possible district; and so ofa 
board of survey ukase. 
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10. On what pages in Suffolk, and when, is the issue of a war- 
rant to a messenger in insolvency in Berkshire to be entered, or a 
bankruptcy in New York after we get a new bankrupt law? . 

11. How is a way of necessity ascertained and entered ? 

12. What happens when trustees are removed and new ones 
appointed by court? Or suppose receivers are appointed, is title 
not to vest? Suppose the old trustees have carried the certificate 
out of the State? Cannot the title be passed until they are forced 
to give it up? 

13. What happens when land stands in name of A B “ Trustee,” 
or of A B “ Trustee for C D,” without more? 

14. Suppose a foreclosure which is disputed, and the owner of 
equity and the purchaser at foreclosure sale each wants to sell ? 

1s. Trustees of a land company dedicate a way, or release re- 
strictions, thus giving rights to, we will say, one hundred persons, 
to whom lots have been previously sold: must all the hundred cer- 
tificates be brought in? 

16. A B makes a release under statute of uses to C D to the use 
of the parties legally claiming title under E F. What certificates 
are to be brought in? Would it not be impossible to make such a 
conveyance? 

17. Suppose ten tenants in common, —shall each have a certifi- 
cate and a page? Suppose a partition sale, and a recalcitrant part 
owner who has a certificate he will not give up? 

The whim of King Log the conveyancer is no longer potent; but 
have we not a King Stork? 

I have no doubt that the block system of indexing would be an 
improvement. I am inclined to believe that the carrying of the 
principle still farther to the lot system of the Torrens method would 
be even better in a city like Boston; but I cannot think it applicable 
to a country district. I admit that much of my doubt springs from 
ignorance, and I shall try to hold my mind open, like John Robinson 
in Holland, for more light. 

In the mean time, without having any strong belief in the prom- 
ised Utopia, I can yet sympathize with the desire for improvement, 
and take pride that my branch of the profession has men to dis- 
cover and to champion methods of reform in advance of compulsory 
pressure from without. 


F. V. Balch. 
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THE “PAROL EVIDENCE” RULE. 
II. 


N endeavoring to make some further contributions towards a 

better understanding of the “ Parol Evidence” rule, what is 

there to say of the relation of that rule to the construction of 
writings ? 

“The construction or interpretation of written contracts,” says 
Leake,! “consists in ascertaining the meaning of the parties as 
expressed in the terms of the writing, according to the rules of 
grammar, and subject to the rules of law.” In this statement two 
or three things should be noticed, vzz., that no distinction is made 
between construction and interpretation ;? that the process is said 
to be that of ascertaining the meaning of the parties, but their 
meaning so far only as it is expressed in the writing; and that the 
controlling authority is recognized of rules of language and rules 
of law. As regards these controlling rules and principles it has 
been well said: “All latitude of construction must submit to this 
restriction; namely, that the words may bear the sense which, by 
construction, is put upon them. If we step beyond this line, we 
no longer construe men’s deeds, but make deeds for them.”* Ob- 
viously, this is no rule of evidence; nor does it change the real 
nature of the objection when courts express it by saying that 
“evidence is not admissible” to prove what is thus objected to.‘ 
There is a multitude of minor rules and canons of language and 
legal construction, as when it is said that “ children” means legiti- 
mate children, unless the contrary is clearly made out, or that 
“children” prima facie does not include “ grandchildren; ” and he 
who has to prove a case which is governed by them must conform 
his proof to their requirements; but they are not, therefore, rules 
of evidence. 





1 Dig. Cont. 217. 

2 Neither the common usage nor practical convenience supports a distinction, taken 
by Dr. Lieber in his “ Legal and Political Hermeneutics ” (c. 1, § 8; c. 3, § 2), between 
interpretation and construction. 

8 Eyre, C. B., in Gibson v. Minet, 1 H. Bl. p. 615 (1791); cited and applied in 
United States v. U. P. R. R. Co., 98 U. S. 86. 

4 Black v. Batchelder, 120 Mass. 171. 
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One rule of evidence, properly so-called, and only one, appears 
to belong to the large mass of matter included under the “ parol 
evidence” rule, vzz., that you cannot, in construing a written con- 
tract, deed, will, or other like writing, use the direct extrinsic 
expressions of the writer’s meaning evidentially; that is to say, 
as furnishing a basis of inference in finding out the meaning ex- 
pressed by the writing. Other extrinsic facts, and even other 
statements of the writer, may be used evidentially in aid of con- 
struction. This sort of thing cannot. In the law of evidence 
there is no other special rule of exclusion than this. That you 
cannot use these extrinsic expressions in order to add to the writ- 
ing, or enlarge or vary it, is a precept of the substantive law. 

Let us trace this matter a little in the case of wills. In so far 
as it was true, before and after the Statute of Wills, in 1540,! that 
writing was not legally necessary to a will, no doctrine that a writ- 
ten expression excluded from consideration an oral one had any 
necessary application. Doubtless, wills were very often in writing 
when it was not legally necessary; and then there was a certain 
scope for such a doctrine. The Statute of Wills, in allowing, gen- 
erally, a devise of lands, required writing, but it did not require 
signature.2 The Statute of Frauds (§ 5), in 1676, in the case of 
wills of real estate, added the requirements of signature and attest- 
ing witnesses, but as to personalty (§§ 19-23) it required no more 
than writing. It was not until the “Wills Act,” in 1837 (Stat. 
Vict. c. 26, § 9), that the same formalities were necessary, in Eng- 
land, for all wills. 

1. In 1568,* where a man had devised land to his nephew, and 
the nephew died, leaving a son, and the testator thereafter orally told 
the son that he should have all which the will had given his father, 





1 Stat. 32 H. VIII. c. 1; and compare Stat. 34 and 35 H. VIII. c. 5 (1542-1543). 

2 As regards the earlier usages in the matter of putting wills in writing, see 1 Swinb. 
Testaments, 11, 5; 2 Black Book Adm. 71; Y. B. 20 and 21 Edw. I. 264; 1 Calendar 
of Wills, London Court of Husting, Introduction, pp. xliv, xlv, and passim. And see 
Y. B. 19 H. VI. 694, 15, er Markham, Serjeant (1441). 

8 Keilwey, 209, pl. 9 (1557-1558), where one Atkins, being called to prepare a last 
will for Henry Browne, took full notes, carried them home, and wrote out the will, 
finishing it before twelve o’clock at noon. On carrying this to Browne’s house to read 
and deliver it to him, within half an hour after twelve, he found that the testator had 
died at twelve. ‘The clear opinion of all the justices was that this was a good will in 
writing, made according to the statute of the year 32 H. VIII.” In like manner, to- 
day, undoubtedly, there exists a contract in writing, if the parties so arrange, without 
signature. (Blackburn, Sale, tst ed., 43, 44.) 

* Brett v. Rigdon, Plowd. 340. 
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it was held that the son took nothing. “All,” said the court, 
“that can make the devise effectual ought to be in writing. . . . No 
will is within the statute but that which is in writing, which is as 
much as to say that all which is effectual and to the purpose must 
be in writing, without seeking aid of words not written.” In 1587, 
where one had left land to the heirs of the body of his eldest son, 
and if he die without issue, to his two daughters in fee, — on the 
death of the testator, the eldest son was living, and also a son of his, 
who was tenant in the action. The defendant’s witnesses swore to 
declarations of the testator that the daughters were to have noth- 
ing so long as the eldest son had issue of his body; “ but the court 
utterly rejected the matter.” 

In a famous case, in 1591,” there was a question upon a devise by 
Sir Thomas Cheyney, made in 1558-9, to his son Henry and the 
heirs of his body, remainder to Thomas Cheyney of Woodley and the 
heirs male of his body, on condition “ that he or they, or any of them, 
shall not alien, discontinue,” etc. There was a question in the 
Court of Wards whether this condition extended to the son of the 
devisor, or only applied to Sir Thomas Cheyney of Woodley and 
the heirs male of his body. As against those claiming under 
Henry, the question was whether the opposing party “should be 
received to prove by witnesses that it was the intent and meaning 
of the devisor to include his son and heir within these words of 
the condition (he or they), . . . but Wray and Anderson, Chief 
Justices, on conference had with other justices, resolved that he 
should not be received to such averment out of the will, for the 
will concerning lands, etc., ought to be in writing, and the con- 
struction of wills ought to be collected from the words of the will 
in writing, and not by any averment out of it; for it would be full 
of great inconvenience that none should know by the written words 
of a will what construction to make or advice to give, but it should 
be controlled by collateral averments out of the will.” 

The reader will observe the reasons here given, v7z., as wills of 
land must be in writing, so the construction of them must be col- 
lected from the written words, and not by any averment out of it; 





1 Challoner v. Bowyer, 2 Leon. 70. 

2 The Lord Cheyney’s Case, 5 Co. 68. 

8 In the statement of this case in Moore, 727, the report is more detailed, and appar- 
ently more accurate, and it helps one to understand the situation; but the decision is 
not given. Coke’s report, for the purposes which he has in hand, appears to be sub- 
stantially accurate. 
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z.é., by setting up any extrinsic matter, — since people should be 
able to understand and give advice upon wills from the written 
words. This is not, as in the earlier cases, conceived of as putting 
forward extrinsic matter which is contrary to the words of the will, 
or which adds to them, but as offering it in aid of construction, — in 
a case where a will, admitting of either application, yet does not 
fix upon either. 

But there was more in this report. It became necessary to 
consider and discriminate an exceptional case. For centuries 
there had arisen certain familiar questions of ambiguity. In 
matters of record, in specialties, and in other writings, there had 
often been occasion to deal with the problem of a name or de- 
scription equally fitting two or more persons, places, or things. 
The wrong man having the right name was often in trouble. He 
had been arrested and brought into court on an exigent in out- 
lawry; or, in the case of a fine or a common recovery, be had 
had his land claimed by another; or he was sued on a bond 
given to another who had the plaintiff's name; or perhaps he 
himself claimed land intended to be devised to another. These 
situations and the like are familiar all through the Year Books.! 

The established doctrine in such cases was that he should be 
held, or should recover, who was the one intended. Clearly, the 
instrument intended only one. Either one was adequately de- 
scribed if taken alone, but neither was discriminated; an infirmity 
in the written expression left it uncertain which was meant. This 
was a strait from which there was no outlet, unless you looked 
beyond the paper, and gave effect to extrinsic matter in aid of 
construction. So far, therefore, as men dreamed of interpreting 
records or any other writings without using extrinsic matter as a 
lamp to read them by, here was a situation that forever tended to 
undeceive them.” 





1 Walter Brunne’s Case, Pl. Ab. 280, col. 1 (1287); Fitz. Ab. Fef. 56; s.c. 47 Ed. 
IIE. 16, 29 (1373); Y. B. 11 H. VI. 13 (1432); Coteler v. Hall, 5 Ed. IV. (Long Quint) 
406 (1465); s.c. Ib. 484, 544, 744, 804, 90, 974, and Y. B. 5 Ed. IV. 6,6; Y. B. 11 
H. VII. 6, 4 (1496). 

2 It is not to be overlooked that there were other provocations in the same direc- 
tion. It was clearly recognized in slander, whether written or oral, that the meaning 
of words may depend upon the circumstances under which they are uttered. In 1577 
(The Lord Cromwell’s Case, 4 Co. Rep. 114, “the first cause which the author of 
this book, who was of counsel with the defendant, moved in the King’s Bench”), the 
court is reported as saying that “in case of slander by words, the sense of the words 
ought to be taken, and the sense of them appears by the cause and occasion of speaking 
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Coke, in his report of the Lord Cheyney’s Case, after what is 
stated above, goes on to deal with this old, familiar case: “ But 
if a man has two sons, both baptized by the name of John, 
and conceiving that the elder (who had been long absent) is dead, 
devises his land by his will in writing to his son John generally, 
and in truth the elder is living; in this case the younger son may, 
in pleading or in evidence, allege the devise to him, and if it be 
denied, he may produce witnesses to prove his father’s intent, 
that he thought the other to be dead; or that he at the time of 
the will made, named his son John the younger, and the writer left 
out the addition of the younger; for in 47 E. 3, 16 4,” etc. and 
then he cites a well-known case of two William Peynels, in 1373,! 





of them. . . . The defendant’s counsel have done well to show the special matters by 
which the sense of this word (sedition) appears upon the coherence of all the words.” 
And Coke goes on to tell his reader to note “an excellent point of learning in actions 
for slander, to observe the occasion and cause of speaking of them, and how it may be 
pleaded in the defendant’s excuse,” and to beware of a hasty demurrer in such cases. 

In contracts, also, it was always recognized that familiar words may have different 
meanings in different places, so that “ every bargain as to such a thing shall have rela- 
tion to the custom of the country where it is made” (Keilwey, 87, 3, in the Ex. Ch. 
in 1505). In Baker v. Paine, 1 Ves., p. 459 (1750), Lord Hardwicke, in a mercantile 
case of sale, remarked: “ All contracts of this kind depend on the usage of trade. . . . 
On mercantile contracts relating to insurances, etc., courts of law examine and hear wit- 
nesses of what is the usage and understanding of merchants conversant therein; for 
they have a style peculiar to themselves, which is short, yet is understood by them, and 
must be the rule of construction.” The development of the mercantile law by the use 
of special juries involved a recognition of these same ideas. 

1 In the Year Book from which Coke cites it, this case is reported substantially as 
follows: “ William, son of Robert Peynel, brings a Scire Facias out of a fine levied 
between this Robert and others by which . . . [a manor was granted and rendered] to 
this same Robert, and William; and the younger son sues the issue of the eldest son 
Fulthorp [for the defendant] told how the remainder was tailed to his father . . . and 
Robert died, and his father entered and died seised, and he is now in asheir. Hasty [for 
the plaintiff] said that the fine was levied to the intent to give the inheritance to him, 
and therefore the part of the fine was delivered to him by his father Robert at the time 
of his death,— making protestation that he did not acknowledge that there was any such 
William, oldest son of Robert, or that he survived his father or was seised, for he died 
in Robert’s lifetime. FYNCHEDEN [C. J.], This is only evidence: it cannot make an 
issue in law or fact, whether the fine was levied to the intent of giving the inheritance 
to one or the other. /Yasty then said that the fine was levied to give the inheritance to 
him, — making protestation as before. /ersey [for the defendant], The fine was levied 
to give the inheritance to our father.” 

Brooke, in giving this case (Abr. Fines, 28, and Mosme, 63), notwithstanding what 
is said in the report, adds to his memorandum of it: “ And so see an issue on the 
intent ; and see 12 H. VII. 6, that where a man has manors of Upper S. and lower S., 
and levies a fine of the manor of S., it shall be taken as that manor of the two about 
which they conferred and had conversation, and which the conusor intended to pass. 
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and discriminates such cases on the ground that they involve no 
‘*secret, invisible averment.” ‘ He whosees the will . . . ought 
at his peril to inquire which John the testator intended, which may 
easily be known by him who wrote the will, and others who were 
privy to his intent.” If the intent be not ascertainable, the will, 
we are then told, is void for uncertainty, since the law makes no 
construction in favor of either, giving it to him whom the father 
intended, “and for want of proof of such intent the will... 
is void.” 

2. It was probably a little later than this! when Bacon wrote 
his Maxim 25 (sometimes 23), to the effect that where an am- 
biguity in a writing is made apparent only by what is extrinsic to 
the writing, you may correct it by extrinsic matter. This maxim, 





.. » The intent shall be taken; that is, the manor shall pass which the conusor 
intended should pass.” 

Fitzherbert’s account of the case seems to be taken from another report. W. here 
figures as the son of R. H. “ Ham. [semble, Hannemere]. He shall not have execution, 
for R. H. had a son older than you, named W., who was our father, and there was a 
talk between J. and R. H. that W. the oldest son should marry J.’s daughter, and the 
remainder be tailed to our father, the oldest, according to the purport of the fine ; and 
thereupon the fine was levied, and then R. died, and our father entered, and died seised, 
and we entered as heir. Hasty [for the plaintiff]. The fine was levied to the intent 
that we should inherit, and thereupon R. H. at the time of his death delivered us a 
part of the fine. FYNCHEDEN [C. J.]. You shall not take issue on the intent, for the 
intent does not lie inaverment. But if I lease land for life, remainder to one W. T. by 
fine, and there are two W. T.’s in the country, I say that he who first happens upon the 
remainder shall not keep it against the other, if he cannot prove that the remainder 
was tailed o him by his name, and that he was the same person. Selknap. We under- 
stand that if the remainder be tailed to W. T., and there be two W. T.’s, father and 
son, the father shall have it. FYNCHEDEN. He to whom the remainder is tailed shall 
have it, and no other.” The reporter adds: “ Hasty, because of the court’s opinion, 
said, the remainder was tailed to us as the fine purports. Ready. Ham. It was tailed 
to our father, and not to you. Ready. Z¢ alii e contra.” 

It may be surmised that Brooke misconceives this case. The court seems clearly to 
refuse an issue upon mere intention, and puts the matter solidly on the question, so far 
as the pleading goes, “ Who is it that the document calls for?” The court at that period 
(1373) is not troubling itself as to how the jury is going to deal with the question. Doubt- 
less if they, or any of them, should happen to have tidings of any declarations of the 
writer, these would have their full natural effect in influencing the verdict. As to put- 
ting evidential matter into the pleadings, and why you should insert it there, and how, 
and how much,—a century and a half of curious and important discussion (5 Harv. Law 
Rev. 313-315) had been going on in the courts between the date of this case and the 
writing of Brooke’s Abridgment. Long before Brooke’s time, as it seems, it had come 
to be allowed that you could have “an averment” of intention in such a case as 
Peynel’s ; but at the date of that case it was otherwise. 

1 Not later than 1596-97. See preface to Bacon’s Maxims, first published in 1629 
or 1630. 











THE “PAROL EVIDENCE” RULE. 423 


like the language in Coke’s report, imports that some inquiry 
into extrinsic facts is necessary. That, to be sure, is obvious 
enough, for wills and deeds talk about extrinsic things, and these 
have to be identified ;1 but it was not always remembered. The 
maxim appears to have been wholly Bacon’s own, and it was well 
on towards two centuries before the profession took it up. It is 
likely enough that the Lord Cheyney’s Case suggested it. The 
intuitus of it and the state of professional opinion to which it 
was addressed may be appreciated if one observes the strange 
pedantry of legal discussion in those days, in cases where the 
construction of writings was in question; ¢. g., in the famous case 
of the Surrey Hospital.? 

Bacon seems to have invented the phrases ambiguitas latens and 
ambiguitas patens. Quite in the way of the conceptions of that time, 
he says that an ambiguity which appears in the writing itself can 
only be cured by the writing itself; z. ¢., by merely construing the 
writing, or, in some cases, — as where one who has a hundred acres 
gives ten acres, — by allowing the choice of any ten. He puts the 
case of giving land to I. D. and I. S. et heredibus without saying 
whose heirs, and gives the language in Cheyney’s Case, and adds 
that this sort of thing “ cannot be holpen by averment,” —z. ¢., by 
setting up extrinsic matter to correct it; “for that were to make all 
deeds hollow and subject to averments, and so, in effect, that to 
pass without deed which the law appointeth shall not pass but by 
deed.” This he is careful to make applicable to wills as well as 
deeds: “ So if a man give land in tail, though it be by will.” With 
this obvious and incurable ambiguity, he contrasts the latent and 
curable kind, such as had been discussed in Cheyney’s Case; 
namely, the old instance of two things or persons of the same 
name. There, he says, since the writing is clear upon its face, and 
the ambiguity only appears extrinsically, you may remedy it extrin- 
sically, and even by proving the actual intention of the writer as 





1 “Tn every case the words used must be translated into things and facts by parol 
evidence.” — HOLMES, J., in Doherty v. Hill, 144 Ma s., p. 468. As to the possible reach 
of such inquiries, see the remarks of Judge Cooley in 1 Cooley’s Blackstone, p. xvii. 

2 Fanshawe’s Case, Moore, 228 (1588), in the Exchequer of Pleas; s. c. in Exch. 
Chamb. (1588-1589), sb nom. Mariot v. Mascal, Anderson, 202, and sub nom. Mariot v. 
Pascall, 1 Leon. 159. 

8 “ Nota that it is said by my Lord Hussey [C. J. K. B. 1481-1495] that if land be 
given to two e¢ heredibus, they have only an estate for life; for it is not certain to 
whom the inheritance is limited.” — Keilwey, 108, 26. This was a commonplace. See 
Altham’s Case, infra, and Mirrill v. Nichols, 2 Bulst. 176. 
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to which one he meant, since the form of the writing really does 
describe the thing or person intended. And then he fancifully 
speaks of another sort of ambiguitas latens, where the same per- 
son or thing is designated by different names, and allows an aver- 
ment of some extrinsic matter here, such as goes to identify the 
person or thing, but not an averment of intention, since the inten- 
tion “ doth not stand with the words.” | 

In Edward Altham’s Case (8 Co., p. 155), in 1610, these distinc- 
tions are gone over again; but the word “ ambiguity,” patent or 
latent, does not occur, and there is no sign of any knowledge of 
Bacon’s phrases. A case of equivocation in a fine is stated, and an 
averment of intention. ‘ This averment out of the fine is good,... 
which well stands with the words.” But (citing Year Book cases) 
a gift to one of the sons of J. S. who has divers, and a limitation 
to two et heredibus, are uncertain and void by judgment of law, 
“and no averment dehors can make that good which upon consid- 
eration of the deed is apparent to be void.” 

Bacon’s maxim was an unprofitable subtlety. In truth, the only 
patent ambiguity that was not, in some degree, open to explanation 
by extrinsic matter was one that, in the nature of things, was not 
capable of explanation. Anything which was capable of it might 
be explained, as in the case put by Wigram! of “a legacy to one 
of the children of A by her late husband B. Suppose, further,” 
he adds, “that A has only one son by B, and that the fact was 
known to the testator, . . . no principle or rule of law would ... 
preclude a court from acting upon the evidence of facts by which 
the meaning of an apparently ambiguous will would, in such a case, 
be reduced to certainty.” Ambiguities, or any other difficulties, 
patent or latent, are all alike as regards the right and duty to com- 
pare the documents with extrinsic facts, and as regards the possi- 
bility that they may vanish when this is done. As to the resort 
to direct statements of intention, in the one case of ‘‘ equivocation,” 
vig., where there are more than one whom the name or description 
equally fits, the right to resort to these declarations in such cases 








1 Extr. Ev. pl. 79. 

2 Compare the case put by Elphinstone (3 Jurid. Soc. Pap. 266) of a gift “to my 
nephew John or Thomas,” where, extrinsically, it might appear that the nephew was 
known to the testator by both these names. And see the explicit language of Sir 
Thomas Plumer in Colpoys v. Colpoys, Jacob, p. 463 (1822), declaring that “it has 
never been considered an objection to the reception of the evidence of . . . circum- 
stances that the ambiguity was patent, manifested on the face of the instrument.” 
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in no way depends on the difference between what is patent and 
latent. 

The great commonplace in the discussions of the seventeenth 
century and the first half of the eighteenth, was the Lord Chey- 
ney’s Case. When Bacon’s maxim was first brought to the general 
notice of the profession, — namely, I believe, about the year 1761, 
— it appeared no longer as a maxim relating to averments, but to 
evidence, and it has ever since been quoted in this sense. By this 
time the old conceptions had been partly cleared up and enlarged. 
The limitation of the discussion to averments, to the matter that 
you could plead, had obscured the subject. 

3. It was, of course, as we have seen, always known that con- 
struction must take account of the things and persons of whom 
the document spoke, — that the language must be “ translated ” 
into these. This, to some extent, must have included the condi- 
tions, circumstances, and relations out of the midst of which and 
‘with reference to which the writer spoke. But the courts were shy 
of going far in that direction, indeed, of going at all beyond the 
bounds which limit the identifying process, that of ascertaining, in 
the simplest sense, the persons and things named in the writing. 

In 1651, in ejectment, it appeared upon a special verdict that 
one who had real estate, and also had goods and chattels worth 
only five pounds, gave to his wife, by will, “ his whole estate, paying 
debts and legacies,” and these debts and legacies amounted to forty 
pounds. It was held that the lands passed, as well as the goods, 
and an estate in fee simple. “ Hales” (afterwards the Chief Baron 
and Chief Justice, Sir Matthew Hale) argued, for the plaintiff, that 
the intention to devise both lands and goods appeared by “ the 
ordinary manner of speech. .. . Also the subject-matter in fact 
doth prove this to be his intent; and although here is not a collat- 
eral averment to prove the intention, but a collateral proof to 
declare the testator’s intent, this may be admitted to ascertain the 
court of his meaning, as it is in proving an Act of Parliament. In 
the Lord Cheyney’s Case, an averment standing with a will was ac- 
counted allowable, though an averment against a will be not,” etc. 

In 1702,3 on a special verdict in ejectment,* the verdict set forth 





1 Doe d. Gord v. Needs, 2 M. & W. 129; 1 Jarm. Wills (5th Eng. ed.) 400-401. 
Compare Browne, Parol Ev. § 49. 

2 Kirman v. Johnson, Style, 293. 8 Cole v. Rawlinson, 1 Salk. 234. 

4 It is very noticeable how few the extrinsic facts are which one finds in the earlier 
special verdicts of this sort, ¢. ¢., where the purpose is to supply the court with the fact. 
needed in construing a document. 
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that a widow died seised of the Bell Tavern, and possessed of other 
leasehold estates, and her will provided, — “I give, ratify, and con- 
firm all my estate, right, title, and interest which I now have, and 
all the term and terms of years which I now have or may have in 
my power to dispose of after my death, in whatsoever I hold by 
lease from Sir John Freeman, and also the house called the Bell 
Tavern, to John Billingsley.” This J. B. was the son and heir of 
the widow’s husband, but not of the widow, and he had already the 
remainder in tail in the Bell Tavern, after the widow; this was 
under a settlement of his father, who, being seised in fee of the 
Bell Tavern, settled it for the use of himself for life, remainder to 
his wife for life, remainder to his son in tail, remainder to his wife 
in fee. The question now was what estate John Billingsley took 
in the Bell Tavern under the widow’s devise. A majority of the 
judges, Powell, Powys, and Gould, held (and it was affirmed after- 
wards in the Exchequer Chamber and the House of Lords) ! that 
he took an estate in fee. 

To us of the present time that seems equally good sense and 
good law. But observe the dissent and the reasoning of Chief Jus- 
tice Holt, the greatest lawyer of them all. He was unwilling to 
admit that what appeared upon the natural interpretation of the 
words, taken alone, to be a life estate, should become an estate in 
fee by referring to the terms of the father’s settlement and the 
legal relation of his son to the Bell Tavern established thereby : 


“ Holt, C. J., contra, for the intent of a testator will not do, unless there 
be sufficient words in the will to manifest that intent ; neither is his intent 
to be collected from the circumstances of his estates, and other matters 
collateral and foreign to the will, but from the words and tenor of the will 
itself; and if we once travel into the affairs of the testator, and leave the 
will, we shall not know the mind of the testator by his words, but by his 
circumstances ; so that if you go to a lawyer, he shall not know how to 
expound it. Upon the will ’t is so, but upon the matter found in a special 
verdict, ’t is otherwise ; and what if more accidental circumstances be dis- 
covered, and be made the matter of another verdict? Men’s rights will 
be very precarious upon such construction. And as for the honesty of 
the construction, what if the woman paid a good portion, and was pur- 
chaser of this reversion, is it not as honest then to construe it in favor of 
her heir as to expound it in favor of the right heir of the husband? But 
we must not depart from the will to find the meaning of it in things out 
of it. ’Tis then a certain rule that to devise lands to H without farther 





1 See note to s. c., 2 Lord Raym. 831. 
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words, will pass but an estate for life, unless there be other words to show 
his intent, as forever, or unless he devise for some special purpose which 
cannot be accomplished without a larger estate ; and as this is a sure rule, 
so it holds good as well where the devise is of a reversion as where ’t is of 
lands in possession, unless he devise it as a reversion, or take notice of a 
particular estate, for then his intent may appear upon the face of the will 
itself ; but if the words be general, and without regard to the nature of 
the thing, it is otherwise, for it shall not be construed from the nature 
of the thing, which is extrinsical, but from the words of the will. Ask a 
lawyer what passes: he says an estate for life, for he knew not that it was 
a reversion ; and though it be a fruitless estate, and will signify nothing, yet 
that does not appear till it be found, and therefore when found ’t is not to 
be regarded.” ? 


4. But the courts of equity had begun to use a writer’s intention 
in a much freer way. Adhering to the rule that extrinsic intention 
must not be used to displace or vary that of the writing, they 
nevertheless found many ways of using it, and even of using the 
direct oral expression of it. These courts, having no jury, had not 
before them, in listening to whatsoever evidence might help, the 
apprehension so often expressed by the common law judges that 
“it is not safe to admit a jury to try the intent of the testator.” ? 
It must be remembered what is meant by such an apprehension 
at that period. Not yet had any distinct system of rules for exclud- 
ing evidence come into existence. The power of judges to set 
aside verdicts as being against the evidence was not yet well estab- 
lished. It had begun to be exercised, but had not got far. The 
attaint was still the regular way of controlling the jury, and this 
had practically lost its hold. The jury still held its old character 
and function, that of a body who might decide on its own knowl- 
edge alone, and, if it heard evidence, might decide against it. This 
power of the jury, and its exemption from any punishment for decid- 
ing against the evidence, were vindicated in Bushell’s Case in 1670.8 
The Statute of Frauds, in 1676, relieved against this state of things, 
by requiring in a great many cases that there should be a writing, 





1 The facts of this case, and the relation of the various parties involved in it to 
each other, are more fully and, as it would seem, more accurately given in 3 Bro. P. C.7, 
where a brief account of the arguments of counsel in the House of Lords is given, 
but only a bare statement of the result reached by the Lords in 1705. It appears from 
this report that Chief Justice Trevor, in the Exchequer Chamber, dissented from the 
opinion of the majority. 

2 Powell, J., in Lawrence v. Dodwell, 1 Lutw. 734 (1698). 

8 Vaughan, 135. 
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or some other specific act of formality, before an action could be 
brought or a claim established. This, it will be observed, had the 
same effect which attended a requirement of the sixteenth century 
and later, that in certain cases there should be two witnesses, or at 
least one witness ; ! it said, in effect, that it should no longer be true 
that the verdict of a jury was enough, whether there were witnesses 
or not. After the Statute of Frauds, — a very extraordinary enact- 
ment to have been passed by an English-speaking community in 
any age, so comprehensive is it and so far-reaching,? — no jury 
could find a contract of the sort named in § 4, unless there were 
a writing; or one named in § 17, unless there were either a 
writing or one of the facts there specified; no jury could find a 
devise of real estate without a signature and witnesses, as required in 
§ 5, or a will of personalty without writing, except under circum- 
stances indicated in §§ 19 to 23. To the most important dealings 
of men the Statute of Frauds gave new security. It is not prob- 
able that so wide-reaching an Act would have been passed if the 
only tribunal for the decision of controversies had been the judges. 
And in construing the statute it was entirely natural that different 
ideas and methods should prevail in the equity and the common 
law courts. “ This is not,” said an equity court, in 1708,’ in con- 
sidering the question of hearing oral statements of a testator’s 
intention, “like the case of evidence to a jury, who are easily 
biased by it, which this court is not.” In 1736 we read in Bacon’s 
Abridgment (vol. 2, p. 309) that the rule of rejecting — 


‘“‘Parol evidence . . . to control what appeared on the face of a deed 
or will . . . has received a relaxation, especially in the courts of equity, 
where a distinction has been taken between evidence that may be offered 
to a jury, and to inform the conscience of the court, véz., that in the first 
case no such evidence should be admitted, because the jury might be in- 
veigled thereby; but that in the second it could do no hurt, because the 
court were judges of the whole matter, and could distinguish what weight 
and stress ought to be laid on such evidence.” 





1 Stats. 1 Ed. VI, c. 12, § 22 (1547); 5 & 6 Ed. VI., c. 11, § 12 (1552), requiring two 
witnesses in cases of treason; and 21 Jac. I., c. 27 (1623), where the mother of a bastard 
child who conceals its death is punished as for murder, unless she prove, “by one wit- 
ness at the least,” that the child was born dead. See Hale’s practice under this stat- 
ute, 2 Hale, Cr. Law, 289. 

2 [It] “carries its influence through the whole body of our civil jurisprudence, and 
is in many respects the most comprehensive, Salutary, and important legislative regula- 
tion on record affecting the security of private rights.” 2 Kent. Com. 494, note. 

8 Strode v. Russell, 3 Rep. Ch. 169. The Lord Chancellor Cowper appears to be 
speaking. He was assisted by the Master of the Rolls, Trevor, C. J., and Tracy, J. 
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In 1742, Lord Hardwicke complained of his predecessor, Cowper 
(1705-1710), for doing this sort of thing as regards declarations by 
a testator of his intention: ‘ He went upon this ground, that it was 
by way of assisting his judgment, in cases extremely dark and 
doubtful. . . . I was never satisfied with this rule of Lord Cowper’s, 
of admitting parol evidence in doubtful wills; besides, he went far- 
ther in the great case of Strode v. Russell.”! A practice existed of 
recognizing a testator’s extrinsic declarations of intention, consist- 
ent with the will, as regularly admissible in doubtful cases. In 
1708, Lord Cowper seemed to allow this when he said, — 


“Where the words stand im e@guilibrio, and are so doubtful that they 
may be taken one way or the other, there it is proper to have evidence 
read to explain them, and we will consider how far it shall be allowed, and 
how far not after it is read; . . . and the distinction in Cheyney’s Case 
well warrants the reading of evidence where the intent of the testator is 
doubtful, as there where a man had two sons, named John, etc., which my 
Lord Chancellor said differed not from this case, where the words hang in 
equal balance what settlement he intended.” * 


The same judge, as Lord Keeper, had held the same thing in 
a striking case in 1705,3 where a bequest gave all the testator’s 
household goods, as woollen, linen, pewter, and brass whatsoever, 
except a certain trunk. The writer of the will was offered to 
show that the testator directed him to insert all his goods, except 
the trunk; “and my Lord Keeper thought it might [be allowed], 
notwithstanding the Statute of Frauds and Perjuries, for it here 
neither adds to nor alters the will, but only explains which of the 
meanings shall be taken, as in case of a devise to son John where 
the testator had two of the same name.”* And in 1750-1751,° Sir 
John Strange, Master of the Rolls, said, — 


“The distinction as to admitting parol evidence I have always taken to 
be that in no instance it shall be admitted in contradiction to the words 
of the will; but if words of the will are doubtful and ambiguous, and unless 
some reasonable light is let in to determine that, the will will fall to the 
ground, anything to explain, not to contradict, the will, is always admitted. 
So it is in the case of having two sons of the same name,” etc. 





1 Ulrich v. Litchfield, 2 Atk. 372. 

2 Strode v. Russell, 3 Rep. Ch. 169. This was not a case of equivocation. 
8 Pendleton v. Grant, 1 Eq. Cas. Ab. 230, 2; S.C. 2 Vern. 517. 

4 And so Docksey v. Docksey, 8 Vin. Ab. 195. 

5 Hampshire v. Pierce, 2 Ves. 216. 


55 
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It will be noticed here that the old case of two persons or things 
of the same name holds the place, not of an exception, but of an 
instance under a general principle. It figured also in some cases 
in a similar but more limited way, as standing for a general doc- 
trine relating to names, that errors or uncertainties in names could 
be corrected by the testator’s oral declarations. In 1707 a testator? 
had devised an estate, charged with the payment of a debt of £100 
to one Shaw. It turned out that this sum was due, not to Shaw, but 
to Alice Beck, then the wife of one Fitch. The devisees refused to 
pay her. Ina bill, apparently to enforce the payment, the plaintiff 
was allowed to show by the one who drew the will that the testator 
said that he meant the £ 100 which was due Mrs. Fitch, “ the Lord 
Chancellor [Cowper] declaring he saw no hurt in admitting of col- 
lateral proof to make certain the person or the thing described.” ® 
In 1718,? where a legacy was given to Mrs. Sawyer, and there was 
no such person known to the testatrix, it was alleged that she 
meant Mrs. Swopper; and a master was directed to inquire who 
was meant, ‘‘ and whether the testatrix meant Mrs. Swopper.” So, 
in the well-known case of Beaumont v. Fell,* in 1723, where, under 
a bequest to Catherine Earnley, Gertrude Yardley was allowed to 
take, evidence was admitted of declarations of the testator that 
“he would do well for her by his will.’ And Lord Hardwicke, in 


considering a testator’s declarations of his meaning, repeatedly 
recognized such a rule, as in 1742, — 


“T do not know that upon the construction of a will courts of Jaw or 
equity admit parol evidence,® except in two cases,— first, to ascertain the 
person, where there are two of the same name, or else where there has 
been a mistake in a Christian or surname; and this upon an absolute 
necessity ; as in Lord Cheyney’s Case, where there were two sons of the 
name of John. . . . The second case is with regard to resulting trusts 
relating to personal’ estate, where a man makes a will and appoints an 
executor with a small legacy, and the next of kin claim the residue.”’” 





1 Hodgson v. Hodgson, 2 Vern. 593. 

2 s.c, 1 Eq. Cas. Ab. 231. In the margin to this report it is stated that in Prec. 
Ch. 229, the case is given as one where the testator had given the woman’s maiden 
name, having forgotten that of her husband. But the report in Prec. Ch. does not 
support this statement. 

8 Masters v. Masters, 1 P. Wms. 421. 42P. Wms. 141. 

5 Ulrich v. Litchfield, 2 Atk. 372. 

6 Here is the familiar ambiguity in using the phrase “ parol evidence ” for extrinsic 
expressions of intention. 

7 So also in Baylis v. Attorney-General, 2 Atk. 239 (1741). 
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5. Lord Hardwicke here mentions as his second case a famous sort 
of instance that figured much in the books for a century and a half, 
from the English Revolution to the Statute 1 Wm. IV. c. 40, in the 
year 1830. It was the rule of English law that where a testator 
left personal estate undisposed of, and appointed an executor, this 
personage took the surplus. ‘“ At law it has been the rule from 
the earliest period that the whole personal estate devolves on the 
executor; and if, after payment of the funeral expenses, testamen- 
tary charges, debts, and legacies, there shall be any surplus, it shall 
vest in him beneficially.” ! On the top of this, however, the equity 
courts laid down a rule of presumption or construction, that in 
case a gift was made to the executor by the will, this indicated 
a purpose not to give him the surplus; and in such a case he 
was held prima facie not entitled to it. A contrary intention 
might, indeed, be apparent from the whole will; but if it were not, 
then it might be extrinsically proved by the declarations of the 
testator. Such declarations, it will be observed, supported the 
prima facie right of an executor, and were only received “to rebut 
the equity.” Although when these declarations were received they 
might be met by others in a contrary sense, yet no declarations 
were directly and in the first instance receivable to contradict the 
right of the executor.?. Nor where the construction of the will 
was plain, against the executor, as in the case, at least in modern 
times, where the gift was, in terms, for his care and trouble, was 
it permitted to introduce extrinsic declarations of intention.? This 
matter, for the most part, as I said, came to an end in 1830 by the 
Statute 1 Wm. IV. c. 40. The doctrine, before that, having been 
that ‘the executor shall take beneficially, unless there is a strong 
and violent presumption that he shall not so take,” * now, the statute 
changed the fundamental rule as to an executor’s prima facie right, 
and made him primarily a trustee of the residue for the next of 
kin, “unless it shall appear dy the will or any codicil thereto” that 
he “ was intended to take . . . beneficially.” It will be observed 
that not merely did it change the fundamental rule, but it expressly 
required that the intention to give to the executor beneficially 
should appear by the writing.® 





1 2 Williams, Executors, *1327 (5th Am. ed.). 

2 Lady Osborne v. Villiers, 2 Eq. Cas. Ab. 416, 12; Cloyne v. Young, 2 Ves. 95. 
8 Langham v. Sanford, 17 Ves. 435 (1811). 

4 Sir William Grant in Pratt v. Sladden, 14 Ves. p. 197 (1807). 

5 Williams v. Arkle, L. R. 7 H. L. 606; compare Love v. Gaze, 8 Beav. 472. 
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Under this general head of “ rebutting an equity ” may be brought 
all the other cases of a resulting trust, the presumption against 
double portions, and the like. It has been stated as a general 
principle that where “the document is of such a nature that the 
court will presume that it was executed with any other than its 
apparent intention,” the apparent intention may be shown to be 
the real one. In such cases the testator’s extrinsic declarations 
of his purpose are not admitted as adding to the document, or 
varying or contradicting it; nor are they received as evidence in 
aid of interpretation. They come in as an incident to the “ equity,” 
as a ground of relief against the operation of an equitable rule 
which refused its usual construction to the document. “In such 
case” (rebutting a resulting trust), says Jarman,? “it does not con- 
tradict the will, its effect being to support the legal title of the 
devisee against, not a trust expressed (for that would be to control 
the written will), but against a mere equity arising by implication 
of law.” 

6. In the course of the discussion that went on in the courts 
of equity, during the eighteenth century, over the admissibility of 
‘parol evidence,” — meaning thereby extrinsic declarations or 
other direct evidence of intention, — the conception had been clearly 
brought to light of using these and all other extrinsic matters merely 
as evidence to aid in the process of interpretation, as contrasted 
with grounding upon them a substantive right or defence. In 
Goodinge v. Goodinge,’ in 1749, where there was a legacy to such 
of a man’s nearest relations, as his executors ‘should think poor 
and objects of charity,” ‘“ evidence was then offered of the testa- 
tor’s having poor relations in Salop, and that he knew thereof; to 
which was objected the rule by Holt, C. J., in Cole v. Rawlinson,* 
that the intention of the testator is not to be collected from col- 
lateral and foreign circumstances. Lord Chancellor [Hardwicke] : 
That rule is laid down much too large by Holt; for in several 
cases it is admitted that it must be allowed, 72z., where the descrip- 
tion or thing is uncertain (not only where two of the same name), 
it must be admitted to show that the testator knew such a person, 
and used to call her by a nickname. Although parol evidence 
cannot be read to prove instructions of the testator, after the will 





1 Steph. Dig. Ev. Art.91. See also 1 Jarm. Wills (§th Eng. ed.) 390-392; Reynolds 
v. Robinson, 82 N. Y. 103. 
2 Wills (sth ed.), 391. 3 1 Ves. 231. 4 Ante, p. 425. 
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is reduced into writing, or declarations whom he meant by the 
written words of the will, yet that is different from reading it to 
prove that the testator knew he had such relations, to establish 
which fact it may be read, but not to go any farther. And though 
this is a nice distinction, yet it is a distinction in the reason of 
the thing.” About a year later, in Hampshire v. Pierce,! in con- 
struing a gift by will “to the four children of my late cousin 
Elizabeth Bamfield,” it appeared that she had six children, two 
by a former husband, Poddlecomb, and four by a later one, Bam- 
field. The Master of the Rolls, Sir John Strange, in dealing with 
an argument that the word “four” should be rejected, and a 
counter offer to show the extrinsic declarations of the testatrix, 
said: — 


“ As there is some uncertainty, I have admitted the going into evidence 
to explain the intent of the testatrix in the expression ‘the four. ... . 
The testatrix declared . . . . that she had provided for Mrs. Bamfield’s 
four children She also puts a negative on the other two;... . so 
that taking this on the face of the will, in which also the circumstances of 
the family must be taken altogether, it appears clearly that the four children 
by the second husband were those meant to share the £100,” 


It is fairly plain that in these cases we have got to the idea, not 


merely of construing the will by reference to the facts and cir- 
cumstances of the case, as contrasted with that strict and mere 
inspection of the text of which people sometimes talked, but to the 
conception of using even the testator’s extrinsic declarations as evi- 
dence to assist in giving to the text its right meaning. If the Mas- 
ter of the Rolls, in 1750, might think it possible, logically, to help 
himself out of an uncertainty in such a way as this, why should it 
not generally be so used in any like case? Well, evidently it would 
be highly dangerous to do it, even for a court of equity, and merely 
“to inform the conscience” of the judge. And when you come 
to the jury of a common law court, it would be dangerous in 
the extreme. But, for all that, it should be carefully borne in 
mind that in the nature of things this evidence might often help, 
merely as evidence, in putting a construction on the text. It was 
not a denial of this, which under the new aspect of the subject, still, 
and with greater rigor, kept out these extrinsic declarations of 
intention; for in the stock case of equivocation, where it was let 
in, the courts were content to think that they used these declara- 





1 2 Ves. 216. 
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tions in a merely evidential way. “The intention,” said Lord 
Abinger, for the Court of Exchequer, in 1839,! “ shows what he 
meant to do; and when you know that, you immediately perceive 
that he has done it by the general words he has used, which, in 
their ordinary sense, may properly bear that construction.” And 
the judges, where they cannot receive it, sometimes recognize its 
probative force. “Ifthe direct evidence of intention,” said Lord 
Selborne, in Charter v. Charter,? “ which has been offered by the 
respondent, independently of the light thrown by extrinsic facts 
upon the words of the will, could properly be regarded, there 
would be no difficulty.” ? 

7. As regards all other extrinsic matter which might help in con- 
struing a document, used merely as lights to read it by, the courts by 
the middle of the eighteenth century had in a good degree escaped 
from the bondage of the earlier days. While it was true that allow- 
ing extrinsic matter thus to be brought into view and used, did make 
it impossible for any man to construe a fine, a deed, or a will by 
merely reading it over and dealing with it grammatically, yet it was 
more and more evident that such a thing was never literally pos- 
sible, and that the enlargement of the field of view, like a thousand 
other enlargements, although it might be dangerous, was necessary. 

One relic of the old notions remained, and still haunts our 
cases. It was said that so long as a document is susceptible of 
a clear and certain interpretation upon the face of it, there must 
be no resort to anything extrinsic; as if it were ever possible 
unless in the rarest cases, to tell whether such an interpretation is 
allowable, without looking beyond the paper. The influence of 
this idea is seen in a leading and liberal case, Fonnereau v. Poyntz,‘ 





1 Doe d. Hiscocks v. Hiscocks, 5 M. & W. 363. In 1833, in Richardson v. Watson, 
4 B. & Ad., p. 799, Parke, J., said that in such cases the “evidence is admissible to 
show which manor was intended to pass, and which son was intended to take. Such 
evidence is admissible to show, ... not what the testator intended, but what he under- 
stood to be signified by the words he used in the will.” And three years later, in Doe 
d. Gord v. Needs, 2 M. & W. 129, the same judge, now Baron Parke, said, “ The evi- 
dence . . . has not the effect of varying the instrument in any way whatever; it only 
enables the court to reject one of the subjects or objects, . . . and to determine which 
of the two the devisor understood to be signified by the description.” Wigram in his 
Extr. Ev., pl. 152, says, “ Perhaps the . . . explanation is that the evidence only deter- 
mines what subject was known to the testator by the name or other description he 
used.” 

2L.R.7 H. L. 364. 

8 Upon this point see the very valuable papers of Hawkins and Nichols in 2 Jurid. 
Soc. Papers, cited below. 

41 Br. C. C. 472. 
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in 1785, where it was a question whether a testatrix had given 
to certain persons a gross sum of £500, and other amounts, or 
only an annuity. The will showed that she also meant to provide for 
some other persons, while the state of her property, if it could be 
looked at, indicated that she could not have meant to give annual 
payments of such large amounts. Lord Thurlow, at first, was of 
opinion that the meaning of the will, read by itself, was so clear for 
the annuity that he could not look at the extrinsic facts; but after- 
wards he persuaded himself that it was sufficiently doubtful to 
allow him to examine these facts,—not, as he was studious to 
explain, to control bequests that were distinctly made, or in re- 
spect to a subject accurately described, but to explain matter that 
was doubtful upon the mere construction of the words of the will, 
taken as a whole. 

This theory, more or less definitely expressed, is found in many 
cases! The court, in such cases, seems to conceive that it is prac- 
ticable to divide the extrinsic facts, to look at such of them as 
identify the persons and things apparently referred to, and then 
stopping there, to decide whether there be a “latent ambiguity.” 
According as one is discovered or not, they then admit evidence of 
further extrinsic facts to clear it up, or reject this evidence alto- 
gether. Such seems to be the method in the minds of Chief Baron 
Kelly and Baron Martin in Grant v. Grant.?_ It is what the court 
puts forward in Kurtz v. Hibner,® where a testator, owning only one 
eighty-acre tract in a certain township, had called it section thirty- 
two by mistake, when it really was section thirty-three. In hold- 
ing that the true section did not pass by the will, the court says; 
“There is no ambiguity in this case, as is urged. When we look at 
the will, it is all plain and clear. It is only the proof aliunde which 
creates any doubt, and such proof we hold to be inadmissible.” 4 
But this method is now justly discredited. Wigram’s book, in 
1831, gave ita death-blow. The sound and simple principle is that 





1 £. g., in Brys v. Williams, 3 Sim. 573. 3 55 Ill. 514. 

* ER. § C. P: yay. 

4 The true view of such a case appears to be that there is no question of ambiguity 
in the matter, there is a mistake; and the question is whether the will, taken as a 
whole, admits of a construction which will correct the mistake. All extrinsic facts 
which serve to show the state of the testator’s property are receivable, and then the 
inquiry is whether, in view of all these facts, anything passes. And so it was held in 
Patch v. White, 117 U. S. 210, where, however, a sound opinion is hurt by joining in a 
resort to the maxim about ambiguity. Compare Newburgh v. Newburgh, Sugden, 
Law of Property, 367; s. Cc. 5. Madd. 364; Thayer’s Cases on Evidence, 847, 931-933. 
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which is excellently illustrated by Mr. Justice Bradley, in dealing 
with a contract of insurance, in Reed v. Insurance Co., in the 
Supreme Court of the United States;! by the Lord Chancellor 
Cairns, in Charter v. Charter;? and by Mr. Justice Blackburn, in 
Grant v. Grant® and Allgood v. Blake. “ There is a class of evi- 
dence,” said Lord Cairns, in Charter v. Charter, ‘ which in this case, 
as in all cases of testamentary dispositions, is clearly receivable. 
The court has a right to ascertain all the facts which were known 
to the testator at the time he made his will, and thus to place itself 
in the testator’s position, in order to ascertain the bearing and 
application of the language which he uses, and in order to ascer- 
tain whether there exists any person or thing to which the whole 
description given in the will can be reasonably and with sufficient 
certainty applied.” ® 

8. As to Bacon’s maxim, every one knows how much it has 
figured in the modern cases. But, at first, it seems to have lain for 
more than a century and a half unnoticed by the profession. So far 
as I have observed, it comes first to light, as a part of our legal litera- 
ture, in 1761, in a little anonymous book, “ The Theory of Evidence,” 
apparently written by Bathurst, then a Justice of the Common Pleas, 
and afterwards Lord Chancellor Apsley, the uncle of Buller. This 
work became afterwards part six of what we know as Buller’s 
‘“‘ Nisi Prius,” a book which was originally published anonymously, 
before Buller could have written it, and which, in its first edition, 
was sometimes called ‘“‘ Bathurst on Trials.” In a slight attempt, 
to give shape to the rules of evidence, it was said, in the ‘‘ Theory 
of Evidence,” that “the fifth general rule is, Ambiguztas verborum 
latens verificatione suppletur, nam quod ex facto oritur ambiguum 
vertficatione facti tollitur ;” and this was accompanied by further 
quotations from Bacon, and by a few modern instances as late as 
1751.6 There is no indication that the writer, in thus exhuming 
Bacon’s sixteenth century exposition, was aware how he was 
mingling old conceptions with new and very different ones. He 
produced it now as a rule of evidence, and not of pleading. The 





1 95 U. S. 23 (1870). $ L. R. § C. P. 727 (1870). 

2L.R. 7 A. L. 364 (1874). 4 L. R. 8 Ex. 160 (1863). 

5 See Nichols, Extr. Ev., 2 Jurid. Soc. Pap. 374, 375- 

6 There was, perhaps, a touch of the maxim in Jones v. Newman, 1 W. BI. 60, in 
1750, where there were two John Cluers, and the trial judge had refused the offer to 
prove by parol evidence that the testatrix intended to leave it to John Cluer the son. 
In granting a new trial the court is reported as saying, “The objection arose from 
parol evidence, and ought to have been encountered by the same.” 
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great name of the author of the maxim gave it credit. It seemed 
to offer valuable help towards settling the troublesome question as 
to how far you could go in looking at outside facts to aid in con- 
struing a written text. To say that a difficulty which was revealed 
by outside facts could be cured by looking further into such facts, 
had a reasonable sound; and when it was coupled with a rule that 
you could not in any way remedy a difficulty which was apparent 
on the face of the paper, there seemed to be a complete pocket 
precept covering the whole subject. When this was found clothed 
in Latin, and fathered upon Lord Bacon, it might well seem to such 
as did not think carefully that here was something to be depended 
upon. The maxim caught the fancy of the profession, and figured 
as the chief commonplace of the subject for many years. It still 
performs a great and confusing function in our legal discussions. 
But Wigram,! seventy years after it was thus brought newly to 
light, abandoned the use of it, and showed how uninstructive it is; 
and the lesson has been abundantly repeated since. 

Bacon, when he spoke of ambiguities patent and latent, meant 
only a limited sort of thing, vzz., what he said, amédzguzty. But 
now his maxim, which was unfortunately treated as covering the 
entire subject, was made to apply to all sorts of defects. It could 
only do duty as a general exposition by being strangely misinter- 
preted and strangely misapplied, ¢.g., to the question of filling a 


‘blank which a testator had left in his will, or, as we have seen, to 


the correction of an error, where one thing was expressed, and 
another meant. If axy error of expression was apparent on the 
face of the document, this was called patent ambiguity, and the 
courts sometimes undertook to reconcile the correction of it with 
the maxim which forbade this. The maxim had another singular 
operation: it was sometimes admitted that defects and errors were 
not ambiguities, and ¢herefore, it was said, they are incurable, as 
when the dissenting opinion in Patch v. White? says: “If there is 
any proposition setiled in the law of wills it is that extrinsic evi- 
dence is inadmissib!< to show the intention of the testator, unless 
it be necessary to explain a latent ambiguity; and a mere mistake’ 
is not a latent ambiguity. Where there is no latent ambiguity, 
there no extrinsic evidence can be received.” It became common 
to say that the first effort must be to disclose the existence of a 





1 Extrins. Ev. His preface is dated 1st January, 1831. 
2 117 U.S., p. 224. 
56 
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latent ambiguity by extrinsic evidence; and then, according as 
this was. successful or not, more extrinsic evidence was or was not 
receivable. In like manner, in a case where the true objection was 
that the words of a contract would not bear the construction sought 
to be placed upon them, and therefore there was no place for evi- 
dence, the court strangely resorted to the maxim: “No rule,” it 
was said, “is more familiar and well-settled than that which de- 
cides that the terms of a written contract, not presenting a case 
of latent ambiguity, are not to be varied by extrinsic and parol 
evidence.” ! 

g. Wigram’s valuable little book, in 1831, went far to clear up 
the confusion that had gathered over the subject. He was led to 
write it, as he says in the Advertisement to the first edition, by 
being accidentally present at the hearing of the case of Goblet v. 
Beechey, before Vice-Chancellor Leach, in July, 1826, —a case of 
which he gives some account in an appendix. This book lacks a 
historical exposition of the subject, and it does not clearly dis- 
criminate those parts of it which belong to the law of evidence from 
the rest. The cases, also, are not so thoroughly analyzed, or treated 
with so free a hand, as might be wished. Owing, furthermore, to 
the use of an “interpretation clause” near the beginning (pp. 9 
and 10), and to the use of the phrase of “ evidence to prove inten- 
tion” in a special sense, his meaning is often misconceived. 

But the book brings out and stamps upon the mind of careful 
readers two or three things of capital importance: 1. That Bacon’s 
maxim is inadequate and uninstructive; 2. That extrinsic expres- 
sions of the writer’s intention cannot be resorted to in aid of 
the exposition of a will, except where a person or thing is de- 
scribed in terms equally applicable to two or more; and 3, that 
there is no excluding rule of evidence peculiar to this subject, except 
that which rejects extrinsic evidence “to prove intention itself as 
an independent fact.” The seven propositions which are the sub- 
stance of the book amount to this: A testator, unless the text, read 
as a whole, shows the contrary, presumably uses words in their 
primary sense. Ifthe extrinsic facts of the case allow of the words 
having this sense, they must have it. If they do-not, the words 


must have such other secondary sense as they are capable of, in’ 


view of these facts. If the words are obscure, or unintelligible to 
the court, resort may be had, in deciphering or translating them, to 





1 Black v. Batchelder, 120 Mass. 171 (1876). 
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the aid of competent witnesses. As regards persons and things 
indicated by the testator, and as regards “every other disputed 
point respecting which it can be shown that a knowledge of extrin- 
sic facts can, in any way, be made ancillary to the right interpre- 
tation of a testator’s words,” a court may look at every extrinsic 
fact which is not excluded by the general rules of evidence, with 
one single exception. There is one excluding rule of evidence, 
namely, that not even to save a will from being void for uncer- 
tainty can “ evidence to prove intention itself” be received, unless 
in the case of equivocation; namely, where a person or thing is 
described in terms applicable, equally, to more than one. 

Wigram did not exhaust the subject. The valuable discus- 
sions of Hawkins and Nichols! are enough to show that Wigram’s 
exposition is imperfect, and open to criticism as regards what is 
covered by the excluding rule of evidence. He puts it that ac- 
tual intention cannot be used at all in evidence, in order to deter- 
mine the meaning of the document, and therefore (allowing only 
for the well-known exception) that all evidence of “ intention as an 
independent fact” is inadmissible, whether it be direct expressions 
or other extrinsic matter. But, in fact, a great deal of the evidence 
which is on all hands conceded to be admissible, such as the rela- 
tions of affection, or the contrary, between the testator and a per- 
son named, and his habits or mode of speech, tends strongly to 
show his intention. Probably it is neither practicable nor de- 
sirable to shut out the natural operation of such evidence, or to 
make the excluding rule cover anything more than that peculiarly 
dangerous kind of evidence of intention, the writer’s extrinsic ex- 
pressions. That is the thing, as we see, which has for centuries 
been prominently discussed, and which is alone named in the 
great exception to this rule, vzz., the case where there are two of 
the same name. To this effect are the best modern cases;? and 





1 2 Juridical Soc. Papers, “On the Principles of Legal Interpretation, with Refer- 
ence especially to the Interpretation of Wills.” By F. Vaughan Hawkins, Esq. (May “4 
21, 1860), pp. 298-330; “On the Rules which ought to govern the Admission of Ex- 
trinsic Evidence in the Interpretation of Wills,” by Francis Morgan Nichols, Esq. (Dec. 
3, 1860), pp. 351-384. 

2 E. g.“ Parol evidence of statements of the testator,” Lord Cairns in Charter z. 
Charter, L. R., 7 H. L. 364. “ Direct evidence of intention, . . . independently of the 
light thrown by extrinsic facts,” Lord Selborne, #did. “There is but one case in which 
this sort of evidence of intention can properly be admitted,” etc., Lord Abinger, for the 
court, in Hiscocks v7. Hiscocks, 5 M. & W. 363. “ Declarations of the testator, or other 
direct evidence of intention,” 1 Jarman on Wills (5 Eng. ed.), 401. 
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such is the tendency of the excellent papers, above referred to, of 
Hawkins and Nichols.! Of course, some conduct, such as a ges- 
ture, is merely tantamount to a verbal expression of intention, and 
comes under the same rule. Of course, also, where bare intention 
is not really evidential, the exclusion of it needs no explanation. 
Fames B. Thayer. 


CAMBRIDGE. 





1 See also Hawkins, Constr. Wills, *9: “ Parol evidence to show what were actual 
testamentary intentions of the testator (such as the instructions given for the will, 
memoranda, or declarations by the testator as to what he had done or meant to do by 
his will, etc.) is admissible only to determine which of several persons or things was 
intended under an equivocal description. 
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THE Law ScnHoot.—It has not been generally known, until very 
recently, to whom the Law School owed the fund which was given a 
number of years ago to found the so-called New Professorship, at 
present held by Professor Thayer. The obligation to secrecy has been 
removed by the death of the donor, William Fletcher Weld, Esq., a 
member of the class of 1879, in the Law School, and of the College 
class of 1876. 

By the death of the annuitant to whom the income of the fund was to 
be paid during life, another gift has become available. This is the 
bequest left by George Bemis, Esq., a graduate of the College in 1835, 
and of the Law School in 1839, to found a professorship of Inter- 
national Law. ‘The fund now amounts to $50,845.23, or enough to yield 
only about half the sum now paid to the senior professors. It was Mr. 
Bemis’s wish that the incumbent should be a jurist who had been in pub- 
lic life or in the diplomatic service, or who at least had lived abroad ; and 
also that he should be ‘not merely a professor of the science but a prac- 
tical co-operator in the work of advancing knowledge and good-will among 
nations and governments.” As President Eliot says, in his Annual Re- 
port, it will be difficult to fill this chair. 


AMONG recent accessions to the Library is one which deserves notice, 
not only because of its importance, but also because of the circumstances 
under which it was obtained. There is now on the way from Australia a 
. complete set of the reports of New South Wales, Victoria, Queensland, 
and South Australia. Some of these reports are exceedingly scarce ; and 
the Law School owes the set in question solely to the kindness of Hon. 
Samuel J. Way, Chief Justice of the Supreme Court of South Australia, 
who not only gave his time to its collection, but, on account of the dis- 
tance, even advanced the purchase-money out of his own pocket. Such 
friendliness is not common. 
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SincE the appearance of the December number, seven more students 
— five in the first-year class, and two specials — have entered the School. 
This brings the total registration up to one more than four hundred. 

In addition to the extra instruction announced in the Annual Catalogue, 
Professor Beale is delivering a course of six lectures on the Law of Dam- 
ages, — substantially a repetition of those given by him two years ago, 





THERE are many reasons why the Review takes great pleasure this 
month in offering to its readers an article from Sir Frederick Pollock. 
Harvard men naturally feel an interest in him, because of his very cor- 
dial references in the past to the Law School and its methods. Apart 
from that, no English lawyer off the bench is better or more deservedly 
known in this country than he, both on account of his prominence in the 
reform of English legal education, and through his books. But from its 
own standpoint the Review is most of all gratified in numbering him 
among its contributors because he stands on the other side of the Atlantic, 
or indeed throughout the English-speaking world, for the very best — if 
such a way of putting it is not too presumptuous — in the REvVIEW’s own 
field. ‘The Law Quarterly Review, which Sir Frederick Pollock has edited 
from the start, was as new a departure in England as it certainly would 
have been in the United States. It was the first periodical there, and is 
still the only one, which has given the scientific, the historical, and the 
philosophical aspects of the law an equal place by the side of those that 
are more practical. Its readers know with what ability it has fulfilled its 
double purpose, and also —a thing one cannot often say of legal litera- 
ture — they are grateful indeed for the refreshing excellence of its literary 
quality. In the sense of furnishing a lawyer’s armory with weapons for 
immediate use, such a magazine may not be so serviceable as one which 
deals more exclusively with litigated questions. But, after all, one hears 
that kind of argument quite often enough ; it comes from the same spirit 
which is fast making the law in this country, or at least struggling to 
make it, a trade rather than a profession. Even in England there are 
not wanting signs of a like spirit ; and it is perhaps Sir Frederick Pollock’s 
best claim to gratitude that his whole effort, as editor, author, and educator, 
has been given to resist it. 





ORDERLY CONDUCT AS CONSIDERATION. — The Northwestern Law Re- 
view for February objects to a recent decision of the Supreme Court of 
Victoria that the defendant’s agreement to pay a stipulated monthly sum to 
his divorced wife, in consideration that she “ shall conduct herself with so- 
briety, and in a respectable, orderly, and virtuous manner,” is binding. One 
judge dissented, on the ground of vagueness. That objection, however, 
seems hardly sufficient; for these adjectives, general as they are, have 
such a well-defined meaning, especially as applied to a woman, that it 
would seldom be difficult to apply them. The promise to a boy in con- 
sideration that he would not “ bore” his/ father, is decidedly a more 
extreme case, and was properly held too vague. 

The court also seems correct in holding that there was a detriment, since, 
as moral laxity and legal liability are not coextensive, the woman gave up 
her undoubted legal right to an occasional mild intoxication, as well as 
her right to enjoy company and manners that are permitted by law, but 
not by society. A large class of useful citizens spend their lives mostly 
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within this borderland, and surely to renounce it may be the basis of a 
contract right. 

The serious difficulty in such cases is always one of fact, whether there 
was the intention to give the promise in exchange for the abstinence. 
(It is usually clear that the abstinence is in exchange for the promise.) 
It is on this ground that it is natural to find apparent conflicts, as in prom- 
ises of reward from fathers to sons for various kinds of good conduct ; 
for it is almost impossible in many cases to tell a promise to make a gift 
on a condition, from an offer for a contract. As a rule it is really a 
case of guessing on rather subtle psychological grounds, and the courts 
probably keep as near to the facts in leaning towards finding a considera- 
tion as they would in tending the other way. 





OWNERSHIP AND POSSESSION OF AEROLITES. — A case which has excited 
much comment in the last few months is that of Goodard v. Winchell, 52 
N. W. Rep. 1124, decided by the Supreme Court of Iowa. An aerolite, 
weighing sixty-six pounds, fell -on the prairie land of the plaintiff, and 
embedded itself to a depth of three feet below the surface of the soil. 
The grass privilege of the land had been leased by the plaintiff to a ten- 
ant, by whose order the aerolite was dug up and sold to the defendant. 
The plaintiff brought an action in replevin against the defendant. Coun- 
sel for the defence invoked the rule of title by occupancy, and cited 
Blackstone to prove that “occupancy is the taking possession of those 
things which before belonged to nobody,” and that “whatever movables 
are found upon the surface of the earth, or in the sea, and are unclaimed 
by any owner, are supposed to be abandoned by the last proprietor, and 
as such are returned into the common stock and mass of things; and 
therefore they belong, as in a state of nature, to the first occupant or 
finder.” The plaintiff prevailed, however, the court being of opinion that 
the aerolite was not a “movable” within the spirit of the rule cited. 
The reasoning on which the decision proceeds is most ingenious ; thus, 
we find “that to take from the earth what nature has placed there in its 
formation, whether at the creation or through the natural processes of 
the acquisition and depletion of its particular parts, as we witness it in 
our daily observation, whether it be the soil proper or some natural de- 
posit, as of mineral or vegetable matter, is to take a part of the earth, and 
not movables.” Whether or not one believes this to be the true under- 
lying theory of the decision, —and the correctness of the result actually 
reached is undoubted,—one cannot but regret that the court failed to 
consider the question of possession as well as that of property, so often 
have the facts of the case provoked discussion. 

There are two essential elements to actual possession of a chattel: 
(1) the power of control, which is a question of fact ; and (2) an intention 
to make a use inconsistent with the right of another to immediate control. 
The second element includes, of course, the intention to prevent others 
from interfering with the proposed use. ‘The intention governs, and has 
been considered from either of two points of view. Holmes believes it 
to be the intention to exclude others ; while the German writers look upon 
it as the intention to use for one’s own purposes, without reference to 
others. That power of control must be coupled with intention to exclude 
in order that there may be actual possession, is shown by Holmes in an 
apt illustration. “If,” he writes, “there were only one other man in the 
world, and he was safe under lock and key in jail, the person having the 
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key would not possess the swallows that flew over the prison.” One may 
go farther with this illustration, and show that there would have to be 
something more than a power of control and an intention to exclude 
others, in order to give the person having the key actual possession of 
the chattels about him. If, for instance, he were a man of discrimination, 
he would see on all sides things he would not want, though they were 
within his control, and he did not intend to allow the prisoner to use them ; 
and of those things he could not be said to be possessed. In other words, 
it is best not to look at the element of intention from either of the above- 
mentioned points of view exclusively: for actual possession of a chattel 
there must be power of control; an intention to make a use inconsistent 
with possession in any: one else; and an intention to exclude every one 
else from interfering with such use. These two intentions must be joined, 
for they are complementary. Applying these principles to the leading 
case of Merry v. Green, 7 M. & W. 623, one finds there was an intention 
on the part of the plaintiff to use the contents of the secretary and to 
exclude others, and that this intention was fulfilled, and therefore posses- 
sion was taken. Coming to the Iowa case, to find the requisite intention 
one must go back of acquiring of title to the land: ownership of the land 
includes an intention to make use of the rights of ownership in the well- 
known cases of animals fere nature, and falling fruit. And so here, the 
plaintiff must be taken to have intended to appropriate to his exclusive 
use aerolites, as he would rain and snow which might fall upon his land. 





THE PoLicE POWER AND THE LAKE Front Case. — That interesting 
and dangerous thing called the police power, as noticeable for its vague- 
ness as for its necessity, is often rather wildly talked about, though the 
actual decisions have confined it, with fair success, to the protection of 
the public health and the public morals, on the one hand, and on the 
other to limiting the legislative power to acts which may within the bounds 
of reason be supposed to lead towards the objects which the Legislature 
is authorized to seek. In the Chicago Lake Front Case’ the Supreme 
Court have said that, as the soil under navigable waters is held by the 
people of the State in trust for the common use, any legislation concern- 
ing their use affects the public welfare. “It is therefore appropriately 
within the exercise of the police power of the State.” The decision must 
go the whole length of the language, for the grant was made twenty-five 
years ago, when it was much less valuable, and it was so carefully condi- 
tioned that the least infringement by the company of public rights would 
forfeit their title. The decision must be that any large grant of the kind 
is a license revocable by the Legislature whenever in the judgment of the 
court such an interpretation would largely promote the pecuniary welfare 
of the community ; for it is here only pecuniary welfare that is affected : 
the community saves what constitutional confiscation would cost. 

These large questions of the division of the sovereign powers among 
the departments of our government cannot be adequately treated by curt _ 
logical reasoning, but call rather for trained political instinct and broad 
judgment. ‘Therefore, to say that the minority judgment is clearer and 
supported by authorities more direct, is not necessarily to prove that it is 
sounder; nevertheless, their arguments are very hard to escape. .The 
power to grant such land, they reason, is admitted by the majority, and 





1 Jilinois Central R. R. Co. v. State of Illinois, 13 Sup. Ct. Rep. 110. 
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it is difficult to say by what principle the extent of the grant is to be lim- 
ited, as that is matter of legislative discretion, having regard to the reason- 
able connection of the means with the end ; and it is impossible to say that 
the amount of land granted in this case is absurdly beyond the needs of a 
great railroad for its terminal facilities. Besides the difficulty of seeing on 
general principles why this is a wholly unreasonable use of legislative discre- 
tion, there remains the difficulty of former holdings of the court. “We 
have no knowledge of any authority or principle which could support the 
doctrine that a legislative grant is revocable in its own nature, and held only 
durante bene placito,”’ Smith v. Taylor, 9 Cranch, 93. “It is now too late 
to contend that any contract which a State actually enters into when grant- 
ing a charter to a private corporation is not within the protection of the 
clause in the Constitution of the United States that prohibits States from 
passing laws impairing the obligation of contracts,” Stone v. Mississippi, 101 
_U.S. 814. To go back ona principle so generally understood as this, is 
a radical thing to do, needing strong ground. The value of the present 
decision as an indication of the overthrow of this principle is weakened by 
its closeness, the Chief Justice and Mr. Justice Blatchford not taking part, 
and Mr. Justice Gray and Mr. Justice Brown concurring in the dissenting 
opinion of Mr. Justice Shiras. 


RECENT CASES. 


ARREST, ON CIVIL PROCESS — EXTRADITION. — Petitioner was in jail for a crim- 
inal offence. The day before the expiration of his sentence, on the requisition of the 
governor of another State, a warrant was issued for his apprehension. The next day, 
and after the expiration of his sentence, he was apprehended; but the keeper refused 
to surrender him, on the ground that on the previous day the prisoner had been en- 
tered on the jail-book as arrested on a civil writ, and committed for want of bail. 
The petitioner gave a bail-bond, and claimed a discharge on the ground that extradi- 
tion proceedings could not be had against him while under arrest on civil process. 
Held, that the mere entry of a commitment on the jail-book did not constitute an 
arrest, and petitioner was properly held under the executive warrant. Jn re Harriott, 
25 Atl. Rep. 349 (R. I.). 

It seems that but two cases have arisen directly upon this point in the United States. 
William v. Bacon, 10 Wend. 636, and x parte Rosenblatt, 51 Cal. 285, both of ‘which 
seem to be in general accord with the principal case. 


BILLS AND Notes — INDORSEMENT.— The payee of a note, a married woman, to 
accommodate the maker, wrote on the back of the note, “I hereby charge my separate 
estate with the amount of this note. [Signed] E. B. R.” eld, that she was liable as 
indorser; for, as these words were equally consistent with any kind of an obligation, 
they had no effect on her signature, which without these constituted an ordinary in- 
dorsement. Robertson v. Rowell, 33 N. E. Rep. 898 (Mass.). 

The words written above the signature set forth no obligation in themselves, but im- 
ply the existence of some other obligation to which they are collateral ; and the natural 
inference from the situation is that this implied obligation is an ordinary indorsement. 
The court distinguishes this case from that of a guaranty —a distinct obligation — 
written by the transferor. Cf. 2 Daniel Neg. Instrs. § 1781-83. 


BILLS AND NoTEes — UNITED STATES CIRCUIT COURTS — JURISDICTION. — Act of 
Congress (25 Stats. at Large, p. 434) enacts that the circuit courts shall have jurisdic- 
tion over suits by assignees only in cases where the court would have had jurisdiction 
if no assignment had been made. In an action on a promissory note made for the 
accommodation of the payee, who was a citizen of same State as the maker, and in- 
dorsed to plaintiff, a citizen of another State, it was Ae/d, that the circuit court had 
jurisdiction, as the payee never had a cause of action against the maker, and therefore 
in indorsing the note did not assign, but created a cause of action which was at its in- 
ception a claim between citizens of different States. Yo/mes v. Goldsmith, 13 Sup. Ct. 
Rep. 288. 
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BILLS AND NoTES— WANT OF CONSIDERATION — BURDEN OF Proor.—JIn an 
action on a draft, where defendant set up want of consideration, — Ze/d, that as it was 
an affirmative defence, the burden of proof was upon defendant. McKenzie v. Oregon 
Imp. Co., 31 Pac. Rep. 748 (Wash.). 

This decision seems correct on principle, but the authorities are in conflict. In ac- 
cord with the principle case are: 83 Ala. 213; 16 Oregon, 437; 10 Bush, 234. But see 
contra; 62 Me. 155; 1 Allen, 412; 9 K. I. 76, 


ConFLICT OF LAWS— STATUTE OF LIMITATIONS— ABSENCE FROM STATE. — The 
Illinois Statute of Limitations (Rev. St. c.83, § 18, 20) provides that the time of a debt- 
or’s residence out of the State shall not be part of the time limited for the commence- 
ment of actions; and further, that when a cause of action has arisen in another State, 
and is barred by the laws of that State, no action shall lie thereon. He/d, that where a 
debtor left the State before a cause of action arising therein was barred, and was sued 
as soon as he returned, it was no defence to the action that while out of the State he 
lived in another State long enough to bar the action according to the law of that State. 
Wooley v. Yarwell, 32 N. EK. Rep. 891 (IIl.). 

The decision is clearly correct. The Illinois Statutes make no exception of the 
case; and the courts cannot merely for the sake of comity recognize a foreign law that 
conflicts with the policy of domestic legislation. 


CONSTITUTIONAL LAW — JURISDICTION IN AID OF INTERSTATE COMMERCE Com- 
MISSION. — The twelfth section of the Interstate Commerce Act authorizes the Inter- 
state Commerce Commission to inquire into the business and management of all 
carriers engaged in interstate business, and to subpoena witnesses for this purpose, and 
in case of disobedience to invoke the aid of the circuit courts of the United States. 
The courts may issue an order compelling obedience to the subpcena, and may punish 
failure to obey the order as contempt. /e/d, that the commission was an administra- 
tive, not a judicial body ; that its application to the courts was not a “case” or “ con- 
troversy,” and therefore not within the jurisdiction of the United States Courts as 
declared by the Constitution; and that the section of the Interstate Commerce Act 
attempting to give jurisdiction was unconstitutional. Jn re /nterstate Commerce Com- 
mission, 53 Fed. Rep. 476 (C. Ct., Ill.). 

This decision is in the same line as the early cases on the subject of the jurisdiction 
of the Federal courts, and follows Field, J.’s decision in Ju re Pacific Railway Commis- 
stoners, 32 Fed. Rep. 251. Itis a most damaging blow to the power of the Interstate 
Commission, which is left unable to compel witnesses to testify. 


CONSTITUTIONAL LAW — OBLIGATION OF CONTRACTS. — When plaintiff recovered 
his judgment in an action based on contract, the rate of interest on judgments was 
seven per cent. A New York statute changed the rate to six per cent. eld, that 
interest on a judgment is not a part of the contract, but is in the nature of damages ; 
that therefore a statute changing the rate of interest not yet due did not impair the 
obligation of contracts within the meaning of the United States Constitution. e/d, 
also, that as the plaintiff was entitled under the statute to have his claim tried by the 
highest court of his State, he was not deprived of property without due process of law. 
Harlan, Field, and Brewer, JJ., dissent. Morley v. Lake Shore R. R. Co., 13 Sup. Ct. 
Rep. 54. 

A an is of course not a contract proprio vigore, within the meaning of the 
Constitution, — 2. ¢., a consensual contract, as opposed to one implied in law. Lowzsi- 
ana v. Mayor, 109 U. S. 285. But the dissenting judges say that there is-a term in 
every contract, implied in fact and constructively present to the minds of the parties, 
that in case of a breach the injured party shall have not only damages, but interest on 
such damages at the rate then existing; they therefore hold that the statute in ques- 
tion impairs the obligation of contracts. 


CONSTITUTIONAL LAW— PENAL LAW—GIVING FAITH TO RECORDS OF ONE 
STATE IN THE COURTS OF ANOTHER. — Stat. N. Y. 1875, c. 611, makes directors of 
corporations liable for its debts if they make false returns, and stockholders personally 
liable to the amount of their stock for debts contracted before the capital stock is fully 
paid in. A was held liable personally to plaintiff on both grounds by the New York 
court. Plaintiff then sued in the Maryland court to have a transfer by A of his prop- 
erty set aside as fraudulent, and to have such property subjected to the payment of the 
New York judgment. The bill was dismissed on the ground that the New York 
judgment was for a penalty, and therefore was not enforceable outside of that State. 
Plaintiff sued out writ of erroron the ground that this decision failed to give “ full 
faith and credit ” tothe decision of another State’s court, and thus violated the United 
States Constitution. e/d, that penal laws are those which impose punishment for an 
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offence against the State; and the term does not include statutes which give a private ° 

‘ right of action against a wrong-doer. Therefore the statute in question here is not a 
penal statute ina sense to make it unenforceable by the courts of another State, 
Therefore the decision of the Maryland court violated the United States Constitution, 
art. 4, § 1, because it failed to give faith and credit to the judgment of another State. 
Huntington v. Attrill, 13 Sup. Ct. 224. 


CONSTITUTIONAL LAW — TAX ON INTERSTATE COMMERCE — POLICE POWER. — 
Under Stat. Ill. the city of Chicago laid a license tax on tugs which towed vessels in 
the Chicago River. Plaintiff owned tugs licensed by the United States to engage in 
f the coasting trade, and resisted payment of the city tax. The Supreme Court of Illinois 
; held the tax valid, on the ground that, as the city had spent large sums in improving 
the river, this tax was really a compensation for benefits conferred on plaintiff by the 
improvements. On writ of error it was 4e/d, that this license tax is unconstitutional, as 
a tax on interstate commerce. It is not valid as a charge for benefit conferred by the 
city in deepening the river, — first, because the ordinance does not profess to be laid for 
this purpose; second because it does not in fact appear that the tugs get any special 

a benefit from the improvements. Harmon v. City of Chicago, 13 Sup. Ct. Rep. 306. 

f The court here relies on the authority of Gibbons v. Ogden, 9 Wheat. 210; Foster v. 

Davenport, 22 How. 244; and Moran v. New Orleans,.112 U.S. 69. The only note- 
worthy matter in the case is that the State court should have upheld the tax at all. 


CONTRACTS — PROMISE IMPLIED BY LAW. — Defendant made an agreement with 
plaintiff for “lease ” of “all the coal ” in plaintiffs’ land. Defendant was to pay a cer- 
| tain royalty per ton on all coal which it took, and was to mine the coal itself. It was to 

take only coal of a certain quality and which could be mined at a certain profit, but 
was to mine not less than a certain number of tons per annum. There was no limit to 
the time which defendant should have to work the mine. The defendant worked the 
mine so negligently that long before all the coal which would meet the requirements 
of the contract was dug, it became impossible to dig any more. Plaintiff sued on the 
* contract, and the defendant contended that she had no cause of action while defendant 
continued to pay what she would have received each year if the minimum fixed by the 
agreement had been mined. /é/d, that this was an executory contract, and not a deed 
of the coal as it lay in the land. As both parties had contemplated that the plaintiff 
would receive each year much more than the minimum, and as the plaintiff would hardly 
have made the contract without such a prospect, the court would imply a promise on the 
part of the defendant not to incapacitate itself negligently from taking out more than 
the minimum amount of coal each year, and thus destroy the plaintiffs chance of receiv- 
ing more than the minimum payment. Genet v. D. & H. Canal Co., 32 N. E. Rep. 
1078 (N. Y.). ° 
If the court hed held that the agreement was simply a sale of all plaintiff’s coal which 
would be mined at a certain profit, it might well have implied a promise on the part of 
defendant not negligently to incapacitate itself from getting out the coal, and thus to les- 
sen the amount which plaintiff should receive under the contract. The case cited on 
the opinion (/c/ntyre v. Belcher, 14 C. B. N.S. 654) would have supported that position. 
The case, however, does not support the implication made by the court; and it is sub- 
mitted that the court went to the extreme limit in implying a promise that defendant 
should keep the mine in such a state that the plaintiff should receive a greater sum per 
annum than was called for by any part of the contract. 





Sisk 





CONTRACTS — RESTRAINT OF TRADE. — The Associated Press of New York, incor- 
porated for the procuring and supplying of its members with telegraphic news and the 
promotion of the general interests of the profession, passed a by-law forbidding any 
member to “ receive and publish the regular news depatches of any other news associa- 
tion covering a like territory and organized for a like purpose with this association.” 
Held, that this by-law was not void as unreasonable or as in restraint of trade. J/at- 
thews v. Associated Press, 32 N. E. Rep. 981 (N. Y.). 

The court comments with approval on the growing tendency towards greater leniency 
in handling agreements in restraint of trade. It treats this by-law as intended to secure 
the highest skill of each member in gathering news, by confining publication to news so 
collected ; and thus the restriction is in effect the same as the common agreement in 
, } artnerships requiring each partner not to engage in any other business. 





CORPORATIONS, MUNICIPAL — CounTy Bonps.— Const. Celo. art. 11, § 6, forbids 
counties to issue bonds beyond a certain amount. Statute 1887 provides that the com- 
missioners of each county shall make a semi-annual statement of the debts of the county, 
which shall be entered on the record, and be open to public inspection. Defendant 
county, being already indebted beyond the limit, issued bonds which contained a recital 
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‘that the bonds were duly issued under the statute. ¢/d, that these recitals did not 
estop the county from proving by the county records that the bonds were unconstitution- 
ally issued, po frre! void. Sutliffv. Board of Comm'rs for Lake County, 13 Sup. 
Ct. Rep. 318. 

The court follows Dixon Co. v. Field, 111 U.S. 83, and Lake Co. v. Graham, 130 
U. S. 674, and distinguishes Chaffee Co. v. Potter, 142 U.S. 355. The test is whether 
the facts on which the validity of the bonds depends are matters of public record. If 
they are, it is the duty of purchasers to inspect the records. But if a purchaser by an 
inspection of the records could not see whether the issue was valid, the county would 
be estopped by such recitals in the bonds. 


CORPORATIONS — RAILROADS — DIVERTED EARNINGS. — Money to the amount of 
2,300, derived from earnings of a railroad, was applied to permanent improvement. 
Subsequently a receiver under authority of court issued certificates for $30,000 to satisfy 
claims incurred for operating expenses. e/d, that the issue of such certificates was a 
restoration by the bondholders of the amount diverted for their benefit, and that one 
who had furnished supplies, although he had not received certificates, could not estab- 
lish a lien ahead of the bondholders. Finance Co. of Pennsylvania et al.v. C. C. & C. 
R. Co. et al. (Pocahontas Coal Co. et al., Intervener), §2 Fed. Rep. 524 (C. Ct.; S. 
Carolina). 


CORPORATIONS — RAILROADS —- DIVERTED EARNINGS. — A lawyer employed in a 
State where a railroad is only under construction, cannot establish a lien on the 
ground that earnings have been diverted ; for this equity only attaches in favor of those 
who have contributed to the operation of the railroad as a going concern. Finance 
Co. et al. v. C. C. & C. R. Co. et al. (Moon, Intervener), §2 Fed. Rep. 526 (C. Ct.; S. 
Carolina). 


CORPORATIONS — RAILROADS — DIVERTED EARNINGS. — A lawyer employed to 
maintain the validity of bonds issued to aid a railroad is not entitled to a lien on the 
ground that earnings have been diverted, especially when his services were rendered 
two years before the apppointment of a receiver. p Peso Co. et al.v. C. C. & C.R. Co. 
et al. (Shand et al., Interveners), 52 Fed. Rep. 678 (C. Ct.; S. Carolina). 

The three cases noted are explanatory of the rule in Fosaick v. Schall, 99 U. S. 235, 
the underlying principle of which is this: “ The earnings of the railroad must first be 
applied to meet the outlays necessary to keep it a going concern. Only after this ap- 
plication can the bondholders lay any claim to them. If earnings have been diverted 
from this primary purpose, and used for the advantage of the bondholders, either in 
payment of interest or in permanent improvements which tend to enhance the value of 
the property, the sums thus diverted must be restored, and the restoration must be 
from the income. If this fail, then the diversion must be met out of the proceeds of 
sale.” Simonton, J., in 52 Fed. Rep. 525. While the courts favor a strict construction 
of the doctrine, a later case, Farmers’ Loan & Trust Co. v. R. R. Co., 53 Fed. Rep. 182 
(C. Ct., Kans.), contains an elaborate dictum by Caldwell, J., who makes the rule very 
broad and applicable to any claims for services rendered in keeping a railroad a going 
concern or in constructing it, whether or not earnings were diverted. An exhaustive 
note is appended to the case by Mr. M. M. Cohn, of Little Rock, who argues strongly 
in favor of the broad doctrine. - 


CORPORATIONS — RESCISSION OF VOTE OF DIVIDEND. — fé/d, that where the fact 
that a dividend has been voted by directors is not made public or communicated to the 
stockholders, and no fund is set apart for payment, the vote may be rescinded. Ford 
v. Lasthampton Rubberthread Co. 30 N. E. Rep. 1036 (Mass.). 

The doctrine as usually stated is that a dividend, when declared, is irrevocable (1 
Morawetz Corp. § 445). The meaning of declared, however, has not been laid down, 
though there are cases holding that there was a declaratidn where a fund was set apart 
(Xing v. R. R., 29 N. J. Law,82), where stockholders were credited with the dividends on 
the books (Van Dyke v. McQuaide, 86 N. Y. 38), and even where the directors voted to 
declare a dividend and credit it on the books (Beers v. Bridgeport Spring Co.. 42 Conn. 
17 sem.). ‘The principal case lays down the first limitation of the essentials of a dec/ara- 
tion by holding that a mere vote of the directors without publication is not sufficient. 


Equiry — EnjJorn1nGc ACTIONS AT LAW — MULTIPLICITY OF ACTIONS. — A num- 
ber of persons brought actions for injuries to their respective property caused by sparks 
from defendant’s engine. As the losses arose from the same occurrence and involved 
the same questions of law of fact, defendant filed a bill that plaintiff be enjoined from 
prosecuting separate actions, and be required to come into equity. /e/d, mere com- 
munity of interest in the questions of law and fact involved will not warrant an injunc- 
tion and joinder of all the plaintiffs in one suit to prevent multiplicity of actions. There 
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must be some ground for equitable interference in the subject matter of the controversy, 
or some common right or title in issue. Z7zbdette v. il. Cent. R. R. Co., 12 So. Rep. 32 
Miss.). 

' This case expressly disagrees with the opinion of Pomeroy, who in an elaborate argu- 
ment insists that a joinder should be allowed where there is mere community of inter- 
est in the questions of law and fact involved (Pomeroy, Eq. Juris. 2d ed., § 267-269). 
‘The principal case, however, seems to follow the sounder principles of equity juris- 
diction. Marcelis v. Canal Co.,1 N. J. Eq. 3 ; Cutting v. ilbert 5 Blatch. 261-263; 
Youngblood v. Sexton, 32 Mich. 406 (opinion by Judge Cooley). Is it not a safe practi- 
cal rule to permit such a joinder as this only where the claims depend on the same law 
and facts, and the relief demanded is identical? Here the damages to be proved by the 
parties might be very different. 


EQuITY — QUIETING TITLE— CONDITIONAL DECREE.— D, a trustee of the plain- 
tiff town, forged a resolution authorizing him to sell land, and under color of it sold 
some of the town lands to defendant. Subsequent trustees of the town, in ignorance 
of the forgery, sued D to judgment for failing to account for the proceeds of the sale. 
Before receiving satisfaction, the trustees discovered D’s fraud, and abandoning further 
proceedings against D, brought this suit to set aside and cancel this deed as acloud on 
the town’s title. e/d, that plaintiff could have relief only on condition of assigning 
to defendant its judgment against D. TZrustees of Easthampton v. Bowman, 32 N. E. 
Rep. 987 (N. Y.). 

The decision is an interesting application of the maxim “ That he who seeks equity 
must do equity.” 


EVIDENCE — EVIDENCE OF EXPERIMENTS — In a case where it was material to 
show that a car moving ona down grade had jumped forward at the release of the 
brakes, Ae/d, that it was error to exclude evidence of the result of an experiment made 
at the same place ander similar conditions. McBride, J., dissented. C. St. L. & P. RB. 
R. v. Champion, 32 N. E. Rep. 874 (Ind.). 

The report does not state whether the trial court excluded the evidence as a matter 
of right or as an exercise of discretion. It is submitted that unless the former was the 
case, the decision cannot be supported; for this experiment was logically a probative 
matter, but objectionable as tending to multiply issues, and as likely to have an undue 
weight with the jury. The force of these objections varies so much with the particular 
circumstance of each case that the admissibility of the evidence should be left to the 
discretion of the trial court. 


EVIDENCE — HEARSAY — PROOF OF AGE.— To prove infancy, plaintiff offered the 
testimony of his brother and brother-in-law that by reputation in the family he was under 
twenty-one. e/d, the evidence was hearsay and inadmissible. Rogers v. De Bardelabeu 
&c. Co., 12 So. Rep. 81 (Ala.). 

It is the rule that a witness may swear to his own age, probably because his informa- 
tion, derived from family talk, birthdays, and other sources, amounts practically to 
knowledge of the fact. 9g W. Va. 559; 34 Mich. 296; 126 Mass. 234; 142 Mass. 466; 
40 Fed. Rep. 235; 108 N. C. 747. The testimony of a brother is based upon informa- 
tion of the same sort, though not quite as likely to be accurate. The exclusion of it is 
perhaps questionable, unless the testimony of the party himself is a single exception to 
the rule against hearsay, the limits of which cannot be extended. 


EVIDENCE — Res GEstT& — DECLARATION OF INTENTION. — Defendant changed 
his abode; to prave that he intended a permanent change of residence, he was allowed 
to show certain acts, with accompanying declarations. These were allowed as part of 
the res geste. Viles v. Waltham, 32 N. E. Rep. got (Mass.). 

Knowlton, J., cites 7refethen’s Case, 31 N. E. 961; 6 Harv. Law Rev. 266, where a 
declaration of deceased that she intended to commit suicide was admitted. But he is 
of opinion that declarations of intention when made by a party to the suit should be 
restricted, because they are often biassed, especially if made after the* beginning of 
the action. They have also been often excluded, unless corroborated by being accom- 
panied by acts which are admissible in evidence. 


INSOLVENCY — DISTRIBUTION OF ASSETS.— Where there were both secured and 
unsecured creditors of an insolvent, 4e/d, that the secured creditors should first exhaust 
their security, apply the proceeds to the diminution of their claims, and then share on 
the balance of their claims fro vata with the unsecured creditors. Dexter v. Schwabacher, 
31 Pac. Rep. 755 (Wash.). 

The authorities are conflicting. In accord with the principal case are: 11 Paige, 581; 
16 Mass. 308; 13 1a. 515. But see contra: 121 N. Y. 328; 25 R. I. 480; 82 Mich. 607. 
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PROCEDURE — REMOVAL OF CAUSES — DIVERSE CITIZENSHIP — ACTION BY STATE. 
— A suit by a State in one of its own courts against a citizen of another State is not 
removable to the United States Circuit Court on the ground of diverse citizenship of the 
parties. State of Indiana v. Tolleston Club of Chicago, 53 Fed. Rep. 18 (C. Ct., Ind.). 


PROCEDURE — REMOVAL OF CAUSES— WAIVER OF OBJECTION TO IMPROPER 
SERVICE. — According to the settled rule of the Sixth Circuit, a defendant who removes 
a cause to a Federal court will not there be heard to say that he was not properly brought 
before the State court, when he has failed to raise this point before applying for removal. 
Bentlif v. Finance Corp., 44 Fed. Rep. 667, disapproved. Mew York Construction Co. 
v. Simon, 53 Fed. Rep. 1 (C. Ct., Ohio). 


REAL PROPERTY — ADMINISTRATION OF ESTATE OF PERSON PRESUMED DEAD. — 
Where a person disappeared from home, and was not heard of for more than seven 
years, and, administration of his estate being granted, his land was sold, he/d, he could 
not recover it in ejectment from an innocent purchaser. Scott v. McNeal, 31 Pac. Rep. 
873 (Wash.). 

The court follows Roderigas v. Savings Institution, 63 N. Y. 460, which though here- 
tofore standing alone, is approved by Woerner, Adm’n, § 211. For authorities holding 
the contrary view, see Woerner, Adm’n, §§ 208, 209. 


REAL PROPERTY — EMINENT DOMAIN — HIGHWAY CROSSING RAILROAD. — Where 
a highway was located across the tracks of a railroad, Aeéd, that the railroad company 
was entitled to compensation for all expense incurred in thé establishment of the 
crossing. Chicago, Sc. R. Rk. Co. v. Board of Com’rs of Chatauqua County, 31 Pac. 
Rep. 736 (Kansas). 

Johnston, J., azssents, on the ground that the franchise and right of way, having been 
obtained from the public, are held subject to the right of the public to extend highways 
across such right of way whenever it becomes necessary. In accord with the opinion 
of the court are: 45 Kan. 716; 24 Ind. 325; 14 Gray, 155; 49 Mich. 47; 14S. W. Rep. 
808 (Mo.). But see contra: 29 N. E. Rep. 1109 (Ill.); 79 Me. 386; 24 N. Y. 345; 38 
Ohio St. 150; 27 Vt. 140. 


STATUTE, CONSTRUCTION OF — NATURE OF CHINESE EXcCLusIon AcT.— The 
Chinese Exclusion Act, which provides that any Chinese person arrested under its pro- 
visions shall be deemed to be unlawfully in the United States, unless he can affirmatively 
prove his right to be here, and also “ That any such Chinese person .. . convicted and 
adjudged to be not lawfully entitled to be or remain in the United States shall be 
imprisoned at hard labor for a period not exceeding one year, and thereafter removed 
from the United States,” is political, not criminal, and an indictment under it must be 
quashed. United States v. Hing Quong Chow, 53 Fed. Rep. 233 (C. Ct., La.). 

No authorities are cited by Billings, J.,to support this decision, and a special search 
has failed to produce any directly upon it. The court held that the proceeding of keep- 
ing out obnoxious foreigners must be summary to be effective, and that the criminal 
law was therefore inapplicable; and that while Congress might have reversed the 
common rule as to burden of proof as toa political, it was not to be supposed that 
it would as to a criminal offence. 


Tort — CorPORATION — DAMAGES. — Defendant’s conductor imprisoned and in- 
sulted plaintiff, a passenger, in a wanton manner. There was no evidence that defend- 
ant had any means of knowing that its conductor was not a suitable person for his 
place. eld, that as defendant was not at fault in having the conductor in its service, 
it was not liable for punitive damages. Lake Shore & M.S. Ry. Co v. Prentice, 13 Sup. 
Ct. Rep. 261. 

This decision is based on the doctrine of punitive damages as applied to a natural 
principal; that some fault in the principal must be shown to hold him liable in punitive 
damages for the torts of his agent for which the latter is liable in punitive damages. 
There is no good reason for enforcing a harsher rule against a corporation principal. 
This view is put forward in Sedgwick on Damages, 8th ed., § 378, and 2 Morawetz 
Corporations, 2d ed., §§ 728, 729, where the cases on the subject are collected. 


Tort — DAMAGES — REMOTENESS OF MENTAL SUFFERING. — /7e/d, in an action for 
non-delivery of a telegram, that it was error to allow the jury to include as subject for 
compensation the plaintiff’s grief at the suffering caused his wife by the absence of their 
daughter from a funeral to which the telegram had summoned her. That part of the 
father’s suffering which was caused directly by his daughter’s absence is proper subject 
for compensation. W. U. Telegraph Co. v. Strateweter, 32 N. E. Rep. 871 (Ind.). 

This decision follows the leading case of Reese v. Telegraph Co., 123 Ind. 294, in 
allowing damages for mental suffering, but limiting them by the ordinary tests of remote- 
ness, peculiarly difficult in such cases, but necessary if the damages are to be allowed 
at all. 
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Tort — EMPLOYERS’ LIABILITY ACT —- EFFECT UPON CONTRACTS FOR SERVICE. — 
Plaintiff contracted in Alabama to serve defendant as a brakeman, and was injured in 
Mississippi by the negligence of a fellow-servant. At common law, which prevails in 
Mississippi, defendant would not be liable, but by the Employers’ Liability Act of 
Alabama he would be. An action was brought in Alabama, on the ground that the 
act was part of the contract of service, and the liabilities which it prescribed attended 
the contract wherever performance was required. e/d, the liabilities prescribed are 
not contractual liabilities, so there can be no recovery. Alabama G. S. R. Co. v. 
Carroh, 11 So. Rep. 803 (Ala.). 


Tort — EMpPLoyErs’ LIABILITY ACT — VOLENTI NON FIT INJURIA. — Defendant 
had no railing along a run in his coal-shed where plaintiff wheeled coal, and plaintiff 
was thereby injured. The defect was “in the ways, works, and machinery ” within the 
terms of the Employers’ Liability Act, but plaintiff entered the service knowing the 
danger and had remained in it for fifteen years. He/d, a workman impliedly contracts 
to take obvious risks of the business when he enters service. O’Maley v. Gaslight Co., 
32 N. E. Rep. 1119 (Mass.). 

Alabama G.S. R. Co. v. Carroll, supra, seems clearly right in not reading the 
Employers’ Liability Act into the contract of service. To read it in, however, would 
seem little less arbitrary than to imply a contract not to take advantage of it, as the 
court substantially do in this case. The court say the precise question here involved 
has never been settled in England, because the danger here existed before the contract 
was made. But it is submitted that contract has nothing to do with the case, and talk 
about implied contracts which the parties never contemplated is only confusing. The 
only question is whether the plaintiff knew of the risk and consented to take it. If so, 
volenti non fit injuria applies, and the case falls within the principles of Smzth v. Baker, 
[1891] App. Cas. 325. The result reached in the case is not criticised. 


TorT — NEGLIGENCE — BLOWING LOCOMOTIVE WHISTLE. —Plaintiff below was 
injured as a result of the fright of his horse at the sound of a locomotive whistle. The 
trial judge instructed the jury that if, in that place, there was no “imminent or imme- 
diate danger to life or property,” the blowing of the whistle was negligent. Hé/d, such 
instruction was correct as a common law rule. Morthern Pacific R. R. Co. v. Sullivan, 
53 Fed. Rep. 219 (C. Ct. App., Minn.). 

The court cites Shearman & Redfield on Negligence, § 56, as to when the court can 
rule as to what is negligence. In this case an affirmative act of the defendant was held 
as matter of law to be negligent, while generally such rulings have been as to negative 
acts or omissions. 


Trusts— INSANITY oF PARTY CREATING. — Plaintiff's husband borrowed money 
of A.on his promissory note. To secure this note plaintiff and her husband executed 
a deed of trust to the defendant, conveying with other land some land of plaintiff’s. 
Plaintiff was insane at the time of the execution of the deed, though A. had no knowl- 
edge of it, and acted in good faith. Ae/d, that upon these facts plaintiff was not entitled 
to have the deed of trust cancelled, and defendant enjoined from selling the land under 
a power contained in the deed. Blount v. Spratt, 20 S. W. Rep. 967 (Mo.). 

It is frequently held that contracts and conveyances of insane persons are binding 
in favor of parties without notice of insanity if the insane person has received fair value 
for his promise or conveyance ; but this case goes a step beyond, and holds the insane 
person liable, though she receives no benefit whatever. None of the authorities which 
the court cites support this extreme position. It was held in /mperial Loan Co. v. 
Stone, [1892], Q. B. D. 599, that a surety cannot escape liability on the ground of 
insanity; but we have found no other case which goes so far, while the following cases 
iay down rules which lead to the opposite result from that of the principal case : Moore 
v. Hershey, 90 Pa. 197: Wirebach’s Ex’rv. Nat. Bank of Easton, 97 Pa. 543. 


TRusTs— WHEN COURT WILL NOT IMPLY. — Defendant undertook to make the 
purchase of certain land for the benefit of himself and plaintiffs, in accordance with an 
oral agreement made with plaintiffs. In violation of his agreement, defendant made a 
contract for a conveyance to himself, and refused to give to plaintiffs any interest in the 
land. Plaintiffs brought a bill praying that defendant should give them an interest, 
but were defeated. merson etal. v. Galloupe et al., 32 N. E. Rep. 118 (Mass.). 

The court speak as though there were no ground for implying a trust, except that 
an express trust had failed through the Statute of Fraud; but this seems a clear case 
of a fiduciary competing with one who has reposed confidence in him, and therefore 
just the case where a constructive trust should be raised. The Massachusetts court 

as for precedents on similar facts, Collins v. Sullivan, 135 Mass. 461, and Burden v. 
Sheridan, 36 Ia. 125; Rose v. Hayden, 35 Kan. 106, is contra. 
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DEUTSCHE RECHTSGESHICHTE. Von Heinrich Brunner. Erster Band XII, 
412 S. 1887. Preis,g M. 60 Pf. Zweiter Band XI., 762 S. 1892. 
Preis, 17 M. Leipzig: Duncker und Humblot. 

This is the latest and the best of the histories of German law. Pro- 
fessor Brunner’s brilliant solution of that long-standing puzzle, the origin 
of the jury, has given him a distinction for all time with students of Eng- 
lish law. As might be expected, the book before us discloses a rare 
familiarity with the sources of our law, and at many points shows the con- 
nection between English and Teutonic legal institutions. To mention a 
single instance, the learned reader will find, in section 118 of the second 
volume, a clear exposition of the pursuit of stolen chattels, the origin of 
that tissue of fictions, the modern count in trover. The work richly 
merits an English translation. J. B. A. 





THE RAILROADS AND THE COMMERCE CLausE. By Francis Cope Harts- 
horne. pp. xxiii, 165. Philadelphia: University of Pennsylvania 
Press. 1893. 

This is an excellent little book, and very timely. It dicusses the main 
questions arising out of the Federal power to regulate interstate and for- 
eign commerce, with clearness and discrimination, and with competent 
business knowledge and legal learning. ‘The author has a just apprecia- 
tion of the enormous reach of power that belongs to the general govern- 
ment under the head of regulating these branches of commerce, and he 
follows it out to the simple conclusion which he quotes from Mr. Justice 
Bradley, in Stockton v. B. & N. Y.R.R. Co., 32 Fed. Rep. 9 (1887), that, 
“In matters of foreign and interstate commerce there are no States.” 
The body of the work is in three parts. Part I. discusses the power of 
Congress in regulating railroads; Part II., that of the States; Part III., 
the power of the States over the taxation of railroads. Throughout, the 
discussion is equally intelligent and instructive. One who would reach a 
just understanding of the present state of the doctrine of the Federal 
courts upon the extremely difficult subject of the regulation of foreign 
and interstate commerce will find nothing better than this little treatise 
by Mr. Hartshorne, and its worthy fellow (published, like this, under the 
auspices of the University of Pennsylvania), Mr. William Draper Lewis’s 
“ Federal Power over Commerce.” ia ¢. 





